-

" loaded ontd’

or unloaded from vessels, barges, or
containers. Blundo was assigned his
tasks at the beginning of each day
and until he arrived at the terminal
he did not know whether he would
be working on a ship or on shore, He
was reassigned during the day if he
completed the task to which he was
assigned initially. App 63-69, 112.

On January 8, 1974, ITO assigned
Blundo to check cargo being “strip- -
" or removed from a container on
the 19th Street side of the pler: The®"

container Blundo was checking had. ..

been taken off a vessel at another
pier facility patside of Brooklyn and
_brought overland unopened by an’
independent trucking company to
the 21st Street Pier. It was Blundo’s’
job to bréak the:seal that had:been,
placed:on the contsinér in a foreign::
port ‘and show it -to“United Stdtes - -
Customs Agents.After the seal'was. -
broken, Blundo: was' to check the" .
contents of the coritainer -against a

b

miakiifest sheet describing thé cardo,
the consignees, and the ship on, and
port from which, the cargo had been

transported. He was to mark each
item of -cargo with an identifying
nymber. After the. checkmg, the
cargc was to be placed on pallets,
sorted according to consignees, and
put in o bonded warehouse pending
customs inspection.’ Blundo- was in-
jured as he was marking the cargo
stripped from the container, when

he" slipped on some ice on the pier.

Id., at 69-74, 86-90. :

. Blundo sought compensation un-
der the LHWCA, The Administra,
tive Law' Jadge -éoncluded that
- Blundo satisfied the” o
. [M82US2B4} . - 7 -
-coverage requirements of -
the Act snd. the Benefits Reviéw -

" Board (BRB) affirmed.?

Respondeﬁ._f ‘.Rdibh Caputo .@a’s.aa;
member. of a regular longshoring,
“gang”. .that worked. for Pittston.

Stevedoring - Cot  When his gang:: - —

3. Unde#' the 1972 ‘Amenimerits, contestéd”

compensation clainis are heard by ‘an admin-"

istrative’ law judge. 38 USC § 916(d) (1970 ed .
Supp V) [33'USCS §919(d)). Review is then .
. available from the BRB,-a .three-member.

" board pppointed by the Secretagy, of Labor..
The BRB; created 'by the 1972 Amendmeiits, .
is empawered "to hear and determine appeals
raising a substantial question of law or 'fact
taken by any party in interest from decisions "
with respect. to dlaims of . employees under:
{the LAWCA}" .83 VISC §9214bK1), (3),(1870.
ed Supp V) (33 USCS §921(bn), . (9} ser
genevally 20 CFR §§801-802 (1976). The deci-
sions of the BRB are 'subject to review in the
courts of appeals. 33 USC §92Xe) (1970 ed
Supp V) {33 USCS §92X(c))

Prior to the 1972 Amendments, cases were
heard in the first instance by deputy commis-
sionérs and review was then available in the
district courts. 33 USC §921-[33 USCS.§921).
There was no administrativé review proce-
dure for LAWCA claims.

The Benefits Review Board Service (BRBS) .,
is the unofficial reporter. of the, Board’s deci-.
sions, The BRB's decision in Blundo's case
may be found at 2 BRBS 376 (1975) as well as
in Pet for Cert' App in No. 76-454, p4ba; The
Administrative Law Judge’s decision is repro-

ot - L
duced id., at 490. A isyndpsis of §t way be .
found ut-1 BRES 71 (ALIN19T8). .

4. 1t is necessary, af this point; to fitradicey, o
sorae terminology. "A:steveilore or stevedore
fon‘;»{actor is ,msgo‘ _nsih_lebl‘pr loading or l:m-
oading a ship in port by contract with a
shipowner, %g&nt. orogtﬁnﬂer “opgrator.® US.
Dept, of Labor, Office of Workers' Compeni-—-:
tion Programs Task Force Report, Longshore :;;
and Harbor Workers' Compensation Program
103 (1976). “[A] marine terminal -cperator,
who may own or Jease the texminal property,
is respansible for the safe handling of the
ship, the delivery and receipt of the ship’s -
cargo, and all movement and handling of that
cargo between the point-of-rest and any place .

sh,

-~ e

v

‘on the matine terminal property except to

shipside,” Thid,

Typically, the work of getting the cargo on
and off’ the ship is done by a “gang” of long-
shorermen "distributed between the ship and
the pide so-they can move cargo in an. unin-
terrupted flow.” Id., at.104. A member of the
gang may be designated by the equipment he

-operates, e.g., a,winchman or hustlef opera-

»

tor, or by the area in which he works, eg.,
‘holdmasi. A typical longshore gang ranges
from 12 to 20 workers. Because ship' arrivals
are irregular, the demand for a gang varies

from day to day. Ibid,
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tt;e:s_ not needed, Caputo went tp

{432 US 255] A

waterfront hiring hall, where L
was hired by the day by other steve-
doring companies or terminal opera-
tors with work available. He had
been hi on some occasions by
Northeast Stevedoring Co.. to - work
as 2 member of a stevedore gang on

ships at the 39th ‘Street Pier in

Brookdyn; on other cccasions he had
been hired by petitioner Northeast
Marine Terminal' Co., Ine. (North-
east), for work in its terminal opera-
tions at the same location. App 8-10,
14-16.

On April 16, 1978, Caputo was
hired by Northeast to work as a
“terminal labor{er].” Pet for Cert in
No. 76-444, p 48a; App 8, 14 A
terminal laborer may be assigned Lo
load and unload containers, light-
ers, barges, and trucks: App 8;
Brief for Petitioners in No, 76— 44, p
4: When he arrived at the terminal;
Caputo was assigned, along with a
checker and forklift driver, to help
consigness’ truckmen load their
trucks with cargo that had been dis-
charged from ships at Northeast’s.
terminal. Caputo was injured while
rolling a dolly loaded. with cheese
into a consignee’s truck. App 2740,

The Administrative Law Judge
found that Caputo satisfied the ye.
quirements of the Act and awarded
him compensation. The BRB af
firmed.

The employers in both cases filed
petitions to review the

[432 US 255)
decisions and
the Court of Appeals for the Second
Circuit consolidated the cases. After

thorough consideration of the lan- -

guage, history, and purposes of the
1972 Amendments, the court held,

one judge dissenting, that the inju-_ '

ries of both respondents were éom-"

pensable under the LHWCA. In
view of the conflict over the coverag’ -

" afforded by the 1972 Amendments,
we granted certiorari to consider: «

both cases. 429 US 998, 50 L EQ'2d -

607, 97 S Ct 522 (1977). We aﬂimé_..
. o

Congress enacted the Longshore-
men’s and Harbor Workers’ Compen-

W 3y

sation Act in 1927, 44 Stat 1424, - .

after this Court had thwarted the .

efforts of the States and of Congress‘ '

{432 US 257)
to provide compensation for marj-

‘time workers injuréd on navigable . '

waters through state

programs. In 1917, the Couri, in

compensation '

Southern Pacific Co, v Jensen, 244
US 205, 61 L Ed 1086, 37 § Ct 524, ::

held that the States were without
power to extend a workmen’s com-
pensation remedy to longshoremen

injured on the gangplank between a |
ship and a pier. The decision left. .
longshoremen injured on the seay..

ward side of a pier without a com.

pensation remedy while longshore: -
men injured on the pier were Pro; ...

tected by state compensation acts
State Industrial Commission v Nor-
denholt Corp. 259 US 263, 66 L Ed
933, 42 S Ct 473, 25 ALR 1018

(1922). Dissatisfied with the gap in:-

coverage thus created, and recogniz- *
ing that the amphibious nature of .

longshoremen’s work made it desira-
ble o have “one law to cover their
whole employment, whether directly
part of the process of loading or
unloading a ship or not” Congress

sought to authorize States to apply "'

their compensation statutes to inju-
ries seaward of the Jensen line 2 Its
attempts to allow such uniform state
systems, however, were struck down

12, HR Rep Mo, 639, 67th Cong, 2d Sess, 2
(1922). More fully, the Report noted:

“It is easy to understand the reason why
the representatives of the workmen ask for
compensation under State Jaws. The long-
shoremen are mo more peripatetic workmen
than are the repair men. They do not leave
the port in which they work; they do not go
inte different jurisdictions, They are part of
the local labor force and are permanently
subject to the samne conditions as are other
local workmen. The work of longshoremen is

not all on ship. Much of it is on the wharves.
They may be at one moment unloading a dray
or a railroad car or moving articles from one

point on the dack to another, the next actu- ]

ally engaged in the process of loading or
unloading cargo. Their need for uniformity is
one law to cover their whole employment,
whether divectly part of the process of loading
or unloading a ship or not.”

See zlso S Rep No. 139, 65th Cong, st sess, |
(1917). .
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.as unlawful delegations of congres-

sional power. Washington v W. C.
Dawson & Co. 264 US 219, 68 L Ed
646, 44 S Ct 302 (1924); Knigker-
bocker Jee Co. v Stewart, 258 US
149, 64 1, Ed 834, 40 8°Ct 438, 11
ALR 1145 (1920). Finally, conyinced
that the only way to provide work-

men's..compensation for longshore-.

men and harborworkers

. -{432 US 258}
SR . - '~ injured on
navigable waters was to ehact 4 fed-

eral system, 'Congress, in 1927, -

passed the LHWCA.
The ‘Act was, in d sense, a typical

 workmen's -compensation system,
. compensating an employee for inju- .
. ries "arising out of:and in the course .

of employment.”

Bui it was dev
signed simply to be a gapfiller—to

fill the void creatéd by the inability *

of the States ‘to remedy injuries on
navigable waters. Thus, it-provided
coverage only for injuries occurring
“ypon the navigable waters of the
United States” and permiitted com-
pensation awards only “if recovery
. ... through ‘workmen’s compensa-
tion proéeetlings [could] not validly
be provided by state law,” o
‘. {432 U8 259) .
Congress' initial apprehension of

the difficulties inhexent in the exis- -
tence of two compensation.systems -
for injuries sustained by amphibious -

.workers. proved to':be. well-founded.

.Act [was) shrouded in impenetrable . .

The courts spent the next. 45 years
trying. to. ascertain. the respective
spheres ‘of coverage of the state and
federal systems. As two commenta-
tors' described it, “the relationship
between [LEEWCA] and the other-
wise applicable State Compensation

confusion.” G, Gilmore & C. Black,
Law. of Admiralty 409 (2d ed 1975).
(Gilmore). It is unnecessary to exam-

ine in. detail the Court’s efforts to-

dispel .the' confusion. Suffice it to
say that while the Court permitted

 recovery .under state remedieg in

particular situations seaw.ard of the
Jensen line, see, e.g., Davis v Wash-'_

" ington Lior Dept, 317 US 249, 87 L

Ed 246, 63 § Ct 225.(1942), the Court
made it clear that fedéral coverage

" stopped at the watet’s edge. Na-

cirema Operating Co. v.Johnson, 396

. US 212, 24 L Ed 24 371,90 S Ct 47

(1969).
In Nacirema Operatmg Co., supra,

" the Court.held that the Act did not

cover Jongshoremen killed or injured
on a.pier while attaching cargo to
ships' cranes for loading onto the
ships,'éven though coverage might
have existed had the men beeén
hurled ‘into the water by the acci-
dent, Marine Stevedoring Corp. v
Oosting, 298 F Supp 78 (ED Va
1965), afid 398 F2d 900 (CA4 1968)

{en banc), or been injured omn the .

" [82 US 260} . :
deck: of the ship while performing
part of the same operation, Calbeck
v Travelers Ins. Co: 370'US 114, 8 L
Td 2d 368,82 S Ct 1196 (1962). The
dissent ' protested the incongruity
and unfairness of having coverage
determinéd by “where the ‘Lody
falls” and argued that the Act was’
“status oriented, reaching all -inju-
ries sustained by longshoremen iri
the course of their eniployment!”
896 US at 224, 24 L Ed 2d 371,90 8
Ct 347 (Douglas, J., dissenting). The
majority, however, did not agree.

' “i‘here is much to be said for
uniform treatment of longshore-

)

men injured while. loading or un- .-

loading a ship. But even constru-
ing the [Extension of Admiralty
Jurisdiction Act of 1948, 46 USC
§ 740) {46 USCS §740,) to amend
the Longshoremen’s Act would not
effect. this result, since longshore-
men injured on a pier by pier-
.based equipment would still re-
main outside the Act. And con-
struing the Longshoremen’s Act to
_coincide with the limits of admi-
ralty jurisdiction—whatever they
may be and however they may
change—simply replaces one line
with another whose uncertain con-

tours can only perpetuate on the -

landivard side of the Jensen line,
the same confusion that previously
existed on the seaward side. While
we have no doubt that Congress

".

p




had the power to chaose either of
these paths in défisiing the eover-
age of its compensation remedy,
the plain fact is that it chose in-
stead the line in Jensen separat-
ing water from land at the edge of
the pier. The invitation to move,
that line landward must be ad-.
dressed to Congress, not to this
Court.” Id., at 228-224, 24 1, B3 2d
371,90 8 Ct 347.» .

In 1972, Congress moved the line.

1432 US 201 )
The 1972 Amendments were the
first significant effort to reform the
1927 Act and the Judicial- gloss that
had been attached to it. The main’
concern of the 1972 Amendments
was not with the scope of coverage
but with accommodating the desires
of three interested groups: (1) ship-
owners who were discontented with
the decisions allowing many mmari-
time workers to use the doctrine of
“seaworthiness” to recover full dam-
ages' from shipowners regardless of
fault; (2) employers of the longshore-
men who, under another Judicially

could be required
shipowners and

created doctrine,
to indemnify
. thereby lose the
tended exclusivity of the compensa-
tion remedy; and (3) workers who
wanted to improve the benefit scheg-
ule deemed inadequate by all par..
ties.1s Congr:ss .sought to’ meet
these desives by “specifically
o2 U5 30)

: ‘ elimi- . .
nating suits against vessals brought "
undey.

for injuries to longshoremen
the doctrine of seaworthiness and
outlawing indemnification actions

benefit of the in-—

and ‘hold harmless’ or indemnity '

agreementsf; continuing] to allow
suits against vessels or other
parties for negligence[; and
benefits to a level commensurate
with present day salaries and with

third
raising] ‘

0
.

l.".

]
B

the needs of injured workers whose = *

sole support will be payments under
the Act.” Rep 5.% '

In increasing the benefits, how.
ever, Congress recognized that the
disparity between the federal com-
pensation rates and the significantly

17. The Court: reitetated its suggestion to
Congress in Victory Carriers, Inc, v Law,
supra, which held that a longshoreman in-
Jured on the pier by a pier-based forklift couid
not recaver from the shipowner under a’ war
ranty of séaworthiness. The Court noted the
sturdiness of the Jensen Jine in the absence of
statutory modification. It observed, however,
that “if denying federal remedies to long:
shoremen injored on land is intolerable Con-
gress has ample power under Arts I and 1i of
the Canstitution to enact a suitable solution.”
404 US.atZ;G.ﬂOLEd?dSBﬁ.%SQMI&

18. The Report of the Senate Committee on
Labor and Public Welfare described the need
for the bill:

“The Longshorermen’s and Harbor Workers’
Compensation Act was last amended in 1961,

at which time the maximum benefit under .

the Act was set at,$70 per week. . . . Clearly,
in order & provide adequate income replace-
ment for disabled workers covered under this
law a substantial increase in benefits is ur-
gently required,

“While every ane has agreed since at leagt
the mid-1960's that the benefits under this
Act should be rafsed, there has been some
dispute over the years as to whether such
bénefits sliould be raised 5o long as this com-
pensation law was not the exclusive remedy
for an injured worker. It has been the feeling
of must employers that while they were will-
ing to guarantee payment fo an injured
worker regardless of fault, they would only do
so if the right to such payment was the

exclusive remedy and they would not be sk’ 0l
Ject to additional law suits because of that o

injury,

“Since 1946, due to a number of decisiong

by the U. 5. Supreme Court it hag been

possible Tor an injured longshoreman to avail "

himgelf of the benefits of the Longshoremen's -

¢

*F

and Harbor Workers' Compensation Act and- +

to sue the owner of the ship on which he was
working for damages as a result of this in-.
Jjury. The Supréme Court, has ruled that such

ship owner, under the doctrine of seaworthi- -
-hess, was lable for damages mu;ed by any .
I3 - on‘ 1

- imyury regardless of fault. In addj .
R shipping companijes

generally have succeeded in recovering the
damages for which they are held liable to
injured longshoremen from the stevedore an
theories of express or implied warran

ty,
thereby transferring their liability to the' -

stevedore company, the actual employer of
the longshoremen.” § Ren 4,
"The end result is that, despite the provision

in the Act which limits an employer's liability -

-

to the compensation and medical benefits pro-
vided in the Act, a stevedore-employer i indi-
rectly liable for damages.to an injured long-
shoreman whoe utjlizes the technique of suing
the vessel under the unseaworthiness doc-
trine.” Id,, at 9.

“The social costs of these law suits, the
delays, erowding of court calendars and the
need to pay for lawyers’ services have seldom
resulted in a real increage in actual henefits
for injured workers.” Id., at 4.

19. See Pub L 92.576, 8§ 5-11, 18, 86 Stat
1253, . ’

T

W~

-
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lower state rates would exacerbate

the harshness of the alréady unpo-
pular. Jensen line. It also realized
that modern: technology héad moved
much of the longihoreman’s work
onto the

-.guch a.

Jaxid so that if covérage

L e
the 1972 Amendmenis' to include
arge geographical area, it
.became necessary to describe -affir--
‘matively the class of workers Con-
 gress - desired *' to# compensate. It
therefore added the' ‘réquirement

were not extended, there would be that thé infured ‘worker' be “engaged

many workers who would be rele- in mdritife ‘eployment,” whichi it

gated to what Congress deemed defined (0 include “any - longshore-

clearly inadequate’ state compefisa- ' ‘man _or other. person engaged .in

tion systems. B S v longshoring operations, apd any ‘har-
To remedy these problems, Con-

* horworker including a ship repair- . !
gress extended the coverage shore-  han, ghipbuilder, and shipbreaker, 3

ward. Ii. broadened the definition of but...mol...a master or mem-
wpavigable waters ‘of the nited Jer of a crew of -any vessgl, or any : .

States” to include “any adjoining, PEron: epgaged by the master to
pier, whaH, dry dock, terminal, load or_upload or. repaiv any small
building way, marine railway, or vessel under eighteen fons net.” 33

_ other’ adjoining area ;cust'oin’ﬁ'r‘ﬂ'y‘ WUSC §902(3) (1970 gd..Supp. V) [33.

used by an employer in loading, un- USCS §ao2@)#. .. . o«
Joading, répairing, or building a ves- hThe‘dng; ha:dm:;dmeptsii,a’ltlhus e
" ime, * changed what had'been essentially -
gel.”” - At the same time, Congress ged | o hau y
anlya. .

amended thé definition of thé per-

vered ' o NP
sons cover (%2 DS 264] "siiius""teét °fe{lgl§ll,ity forb?glp&n:: il
| by e’ Adk. Previously, Sation to ene lockiug 15 (ol S o
e s0 long 28 wiork-related i_pjurg' oc:, situs” of 't'l}e injury al'ld the .“-'?ta"' S ( :
(( w curred pn navigable waters and the- fus” of the injuréd. We must now ’
AN injured worker was ngt a member of determirie whether respondents Ga- "
a narrowly defined class, the’ puto and Blundo satisfied these xe-, .
worker wotIl d be eligible for fed@rﬁl ’g)‘:,uremeni?. o R N .
compens?ﬁon ﬁ:&ﬁde%e:;at his Ori ay 111 ' L
= her employe at least orie exh- 4o i
; er employer L one enl We tari first to the question

ployee erigaged in maritime employ-
ment. It was ot necessary that the
jnjured employee be so employed. .
Pennsylvania R Co. v-0’Rourke, 344

_ US 334, 340-842, 97 L.Ed 367,78 §
Ct 302 (1958). But with the definition
of “navigable waters” expanded by

23. The ; definition. of ‘“employer” was terminal, buildivg way, marine railway, or
changed 5o as t0 corvespond with the broad-  other adjoining area ¢ ndfily used by an
ened definition of navigable waters. Title 33 employer'jn loriding, -unloading, repairing, or "
SISC §00%4) (1970 ed Supp V) (83 USCS * puildingavesselt?, ~ '

§ 9024)} now reads: ' T

“Phe terin ‘employer’ roeans an employer 24, There is n6 question in these cases that
any of whose eixiployees‘aré employéd in mar: the injuries "tifose out of and in the course of
itime employment, in whole or fif ‘part; upon employment” and that the employers are stat.
the navigable waters of the United States-  wlory employers, Sce Pet for Cert {&pp.m.No.
(including any adjoining pier, whatf, dry dock, 76454, pp Bda-5dus Pet for Cert in No. T8~
) : e : 344, pp 231;-531\: Brief for Petitioners in ‘Na, -

6-444,p3. ‘ - .

whether Caputo and Blundo satisfied,
the “status” test—that -is, whether .,

. they were “e i maritime em- .
ployment” - and thetefore “em- -
‘ployees” at the time of .their inju-.
ries® The question is made difficult

ooy

Y
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by the' failure of Congress s define

the relevant terms—"maritime em--

ployment,” “longshoremen,” “Jong-

shoring operations”®—in either the

text of the Act or its legislative- his-

tory.2 :
[432'US 266)

The closest Congress came to de-

fining’ the key terms’is the “typical.

example” of shoreward coverage pro-

vided in the" Committee ' Rejpoits.>

The - example “clearly .indicates an
" [432 US 267) :

intent to cover those workers in-
volved ‘in the essential elements of
unloading a vessel—taking cargo out
of the'hold, moving it away from the
ship’s side, and carrying it immedi-

ately to a storage of holding area;

The example also makes it clear’ -
that persons who are on the situs °
but are not engaged in the overall -

process of loading and unloading

vessels are not covered. Thus, em<*"

«

ployees such as truckdrivers’ whoge -

responsibility on the’ waterfront is
essentially to pick up or deliver
cargo unloaded from or destined for
maritime : ‘ .
ered. Also excluded are em loyees
who perform purely clerics ’

of cargo. But while the example is’

tion are not cov- .

tasks .
and are not engaged in the handling

useful for identifying the outer'.

bounds of who is clearly excluded
and who is clearly included, it does
not speak to all situations.® In par- .

25. As the definition of employee makes
clear, the category of persons engoged in
maritime employment includes more than
longshoremen and persong engagéd in“long-
sharing operations. It is, however, unneces.”
sary in this case to look beyond these two,
subcategories, .

This case also does not involve the question
whethier Congress excluded péople who wonld
have beeri covered hefore the 1972 Amend.’
ments; that s, workers who are injured on
navigable waters as previously defined. See
Weyerhaewser Cp. v Cilmare, 528 F2d 857
(CA9); cert denied, 429 US 868, 50°'L Ed 2d
148, 978 (1,179 (1976). v,

26. The Reports and discussions used only
the terins of the statute without glaboration..
Thes, for  example, . the Section-by-Section
Analysis in the Senate Repart states:

“Section 2{a) amends section A3) of the Act’
to define an *employes’ as any person engaged
in maritime employment. The definition spe-
cifically includes, any Iongshoreman: or other
person engaged in longs) i [sic] apera-
tions, and any harborworker, including a shi
repairman, shipbuilder and shiipbreaker. !‘:
does not exclude other employées tradition.
ally covered but . retains that part of 3)
which excludes from the definition of. ‘em-
ployee' masters, crew members or persons
engaged by the wnaster to unload, load or
repair vessels of less than ¢ighteen tons net.”
8 Rep at 16. '
See also HR Rep 14. -

And in the section describing the shoreward.
extension, the Committee Reports state; )

"The Committes beljeves that the compen-
sation payable to a longshoreman or a ship
tepairman or builder should not depend on
the forwiteus circumstance of whether the
injury occurred on land or over water. Ac-
cordingly, the bil would amend the Act to

+ provide coverage of longshoremen, harbor
workers, ship repairmen, ship builders, ship.
breakers, and other employees engaged in
maritime employment texcluding masters and
members of the crew of a vessel) if the Injury
occurred either upon the navigable wators af

?

the United States or any adjoining pier,

wharf, dry dock, terminal, building way, ma-
rine railway, or other area adjoining such ..
navigable waters customarily used by an em-

ployer in loading, unloading, repairing, or "

building a vessel.” S Rep 13; HR Rep 10, )
27. “The intent of the Committee is to

permit a uniform compensation system- 0./

apply to employees who would otherwise be -
covered by this Act for part of their activity.

n

To take a typical example, cargq, whether ip, -

break bulk or containerized form, is typically
unloaded from the ship and immiediately -
transported to a storage or holding area on'*

the pier, whari, or termina¥ adjoining navigay,;

ble waters. The employees who pecform -this

work would be covered under the bill for. |

injuries sustained by them over the navigable '
waters or on the adjoining land area. The
Committee doss not intend to cover emplayees

‘1

who are not engaged in loading, unfoading, -

repairing, or building a vesve), just because

they are injured in an area adjoining naviga- - -

.t

ble waters used for such activity. Thus, em-

ployees whose responsibility is only to pick up

stored cargo for further trang-shipment would
not be covered, nor would purely clerical
employees whose jobs do not require them to,
participate in the loading or unloading of
cargo. However, checkers, for example, whe
are directly involved in the loading or unload.
ing functions are covered by the pew amend-

ment." Likewise the Committee has no inten- -

tion of extending coverage under the Act ta
individuals who are not employed by a person
who is an employer, fe, & person at Jeast °
some of whase employees are engaged, in
whole or in part in some form of maritime
employment, Thus, an individua] employed by
a person none of whose employees work, in
whole or in part, on navigable waters, is not
covered even if injured on a pier adjoining
naviguable waters.” S Rep 13: HR Rep 10-11.

28. That the example is not exhaustive js '

clear. Some types of cargo, for example, are
never brought to 3 “helding or storage area”
but are placed directly on a truck or railroad
car for immediate inland movement. See Brief

-t
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ticular, it is silent on the question of .

coverage for those people, such as

Caputo and Blundo, who are injured,.
while on the situs, see’ Part IV, in-. .
fra, and engaged in the handling of .
"~ cargo as it moves between sea and
land transportation after its immedi- .

ate unloading.™. '
*[432 US 268)

[6] Nevertheless, We aré not with: -

out guidance in resolving' that Gues-
tion. The language -of the 1872,

Ameiidments is broad and suggests

that. we should_take an’ expansive

view of the extended coverage. In-
 deed, such a construction is appro-
“ priate for this remedial legislation.
" The Act, “must be liberally ' con-
~ strued .in conformance with its pur-’
_ pose, and in a .way which avoids |
. harsh and incongruous results.”. .

Voris v Eikel, 346 US 328, 333, 98 L. *-
~ Ed 5, 74'S Ct 88 (1953). Considera- -

tion of the purgoses bhind the- .

broadened coverage reveals a
clear intent to reach pexsons such as
Blundo and Caplito.

{432 US 269)

. [610né of the primary motivations
for Congress’ decision, o éxtend the.

coverage shoreward was the recogni-. .’

tion that -“the -advent of -modern
cargoe-hatidling techniques” had

moved _—
f43% US 370)

much of the lpngshoreman’s

work off the vessel and onto. land.

S Rep .13 HR Rep 10. Noted.

specifically was the impact of con-
tainerizdtion. Unlike traditional

break-hulk cargo hatidlivig, .in’ which
each item of cargo must be handled

separately and stored individually in

the hold of the ship as it wait:s in .

port, contaiperization permits the
time-consuming work of stowage and
unstowage to be performed on land
in the absénce of the vessel. The use
of containerized ships has reduced

* the costly time the vessel must be in_,

port and the amount of manpower
required to get the cargo onto. the
vessel.. Tn effect, the operation of
loadjng and unloading has been
moved shoreward; the container is z
modern substitute for-the hold of the
vessel. As Judge Friendly observed
below, “[Sitripping a continer . . ..
is the functional equivalent of sori-
ing cargo discharged from a. ship;
stuffing “a container is part of the
loading of:the ship even though it is
performed o oy vgam) .
‘ shore and not in
the ship's cargo holds:™ Pittston’
Stevedoring Corp. v Delliventuye;’

544 ¥2d 85, 58.(CA2 1976). Congresy’.

intent to adapt the IHWCA to mod-:
ern cprgo handling techniques’
clearly 'indicates that: thiede? tasks,

heretofore done on;baard:ship, are

included in ﬂle ca‘tegefy < gff i"‘la‘ﬂg‘!._u;
_ choring operations.” © Y. "

[2b] It i theréforé apparent that
respondent Blundo wds a statutory.
“employee” when he slipped on the
jce, His job was to check and.anark.
items of cargb as they were uriloaded:
from a container. This tAsk is cleayly
an integral part..of -the unloading
process ‘as altered by the advent of
containerization and was iittended to
be reached by the Amendments. In- -
deed, the Committee Reports-explic-
itly state: “[Clheckers; for example,
who are directly. involved in the
loading or unloading functions are

for Petil.imwr in Na. 76-454, p 8 n 46; Te of

Oral Arg 44, And, while all would agree that,
persons bringing such eargy directly from a
ship 10 8 truck are. engaged in maritime-
employment, see infra, at 274215, 53 L Ed 2d

ble that workers engaged in the process of.
loading a ship and performing steps analo-
gous to those mentioned in the example—that
is. moving cargo from storage and placing it
immediately on the ship—are covered,.the.

fact is that the example also does not mention |

these steps. Seg also discussion, n 38, infra.

* 239-340, the example does not mention such
activity. In addition, while it is incontroverti-

29. Accord, Pitiston Stevedoring Corp. v

. Dellaventura, 544 ¥2d, at b4; Jacksonville

Shipyards, Int, v Perdue, 539 F2d, at 540, The

- First Circuit in, fact accused Congress of

“seemingly [(going) out of" its way to avoid
taking ‘any express stance on. the' status’ of
those engaged in stuffing and stiipping con- -
tainers as part of the loading ard unloading
process just as it is silent on the status of
other terminal employees engaged in moving,
storing and culling eargo on the pier.” Stock-
man v John T. Clark & Son of Boston, Inc.
539 F2d, at 274,

"y
00T,
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covered by the new amendment.” S
Rep 13; HR Rep 11. We thus-have o
doubt that Blundo satisfied the sta-
tus test.® . .

The congressional desive to accom-
modate the Act to modern technolog-

ical changes is ‘not yelevant to Capu-

to’s case, since. |
[432 US 272] . .
he, was injured in the

_dld-fasliiongd process of putting

goods already unloaded from a ship
or container inte a delivery truck.
Ancther dominant theme undexlying
the 1972 Amendments, however, as-
sists us in analyzing Caputo’s status.
Congress wanted a’' “uniform com-
pensation system to, apply. to em-
ployees who would otherwise be cov-

-.ered by this Act for part of their.

activity.” S Rep 13; HR Rep 10-11.
It . wanted a system that did not
depend on the “fortuitous circum-
stance of whether the injury [to the
longshoreman] occurred on land or

.over water.” S Rep 13; HR Rep 10. It

therefore extended the situs to en-
compass the waterfront areas where

' the, overall loading and ufiloading

process occurs. It is the view of the

_respondent Director of the QWCP

that a uniform- system must reach

"“all physical cargo handling activity

anywhere within an area meeting

. the situs [testl” Brief for Federal

Respondent 20: “[Mjaritime employ-

‘ment,” in his view, “includefs] al)

physical tasks performed on the wa.

terfront, and particularly those -

tasks necessary to transfer cargo be-

tween land and water transporta.
tion.” Id., at 25. Under this theory,
it is clear that the Act would cover
someone who, like Capito, was en-
gaged in the final steps of moving
cargo from maritime to land trans.
portation: putting it in the consign-
ee’s truck., ’ ’

We need nof deci&e, however,
whether the congressional desire for
uniformity supports the Director’s

view™ and entitles
(432 US 273}

everyone per-

forming a task such as Caputo'’s to
benefits under the Act. It is.clear, at
2 minimum, that.when someone like
Caputo. performs such a task, he js
to be covered. The Act focuses pri-
marily on occupations—longshore-
man, harbor worker, ‘ship - repair-
man, shipbuilder, shiphreaker. Both
the text and the history demonstrate

a desire to provide continuous caver- .

age throughout their employinent to
these amphibious workers whe, with-
out the 1972 Amendments, wonld be
covered only for part of their activ-
ity. It seems ‘clear, therefore, that
when Congress'said it wanted to cov-
er “longshoremen,” it had in mind
persons whose employment is spch
that they spend at least ‘some of

their time in indisputably longshor- .

ing operations and who, without the

33. [26] We find no significance in the fact
that the container Blundo was stripping had
been taken off a vessel at another pier and
then moved to the site of the injury. Until the
container was stripped, the uploading process
was clearly incomplete, The only geographical
concern Congress exhibited was that the aper-
ation take place at a covered situs, See Part
IV, infra. It was precisely Congress' intent to
accommodate the mobility of containers and
the’ ability to tramsport and strip them at
locations remaved from the ship,

34. While the Director identifies this ag the
BRB's position as well as his own, Briefl for
Federal Respondent 20, it appears to us that
the BRB has gone further than this position
suggests, For example, the BRB found that a.
clerk, who worked in an office processing the
paperwork for the delivery of cargo to truck-
men for removal from the terminal, was a

covered “employee.” It reasoned that this
funetion, although clerical in nature, was “es-
sential to the removal of cargo from the ter-
minal and was an integral part of longshoring
operations.” Farrell v Maher Terminals, Inc,
3 BRES 42, 45 (1975). Contrary to the view
expressed by the Director, the Board showed
no concern with the fact that the employee
did not handle cargo. Citing the Committes
Reports, see n 27, supra, the Third Circuit has
rejected this conclusion and granied a pe-
titlon for review. Maher Terminals, Inc. v
Farrell, 548 Fod 476, 478 (1977).

Regardless of whether the view advanced
by the Director is the position of the BRB, we

agree with Judge Friendly that it would he

useful for the BRB to engage in an extensive
study of the structure of work on the various
piers of the country. While the record before
us contains sufficient information to enable us
to decide the present eases, such a study will
be helpful for future cises, A
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~taghs 'necessary to the transfé'i-"&?
. cargo between land and marititne

£r ooy

NORTHEAST MARINE TERMINAL CO: v G50,

432 US 249, 53 L Ed

1972 Amendments, would be covered
for only part of their activity. ™’

[1b] That Caputo is such a person

is readily apparent. As a member of

a regular ‘stéVedoring gang, he par-

- ticipated’ on ‘eitlier the pier or the

ship in thie stowage and unléading’ of
cargo. Ori” the day of his injury he,
had been hired by, petitioner poith-
east as. a terminal laborer. In that_
caprcity,...he. could "have been as-"
signed: to, 2ny one of a number of

transportation, including stuffing
a‘ng '-.stripping c?nt:ti:ers, éoa‘.sdmg
and discharging Jighters and barg-
‘es,® and loading and unloadivig
oow o 43208 2M4) . 0
'truqks; App 8. Npt

24220, 975 CL2848 * .
only did he have no idea when he

" geb ot in_thé worning which of

these tasks he might be assigned,
‘but in faét his assignment  could
‘have changed duxing the day. Thus,
.had Caputo avoided injury and com-
pleted loading ‘the' consignee’s truck
an the day of the accidént, he then
 could have Béén assigned fo unload a
lighter. 'Id., at 24. Sincé'it is clear
‘that "hé would- have been covered
while unloading ‘such a vessel, to

. :exclude him from the Act’s coverage

in the morhing but include -him in
the afternoon ‘would be to révitalize
* the ghiifting and fortuitous coverage
that Congress interided to eliminate:
‘Petitioners ind the NAS seek to
avoid these résults by prdposing a so-
called “point of rest” theory. 'The

35, Lighters and :borges are part of the
modern technplogical advancements to ahich
Congress referred when it lggntiuned “LASH-
type vessels.” The term LASH is an gcronym
for “lighter aboard ship.” The' National Asso-
ciation of Stevédores tNAS) describes the sys-
tem ag follows: C e ,
“IClargo is , placed in ‘specia) uniform size

‘lighters,* or barges, which arg called LASH

barges~ to -dilferentiate - them 'from river
barges. The - LASH harges are towed from: the

loading port to :the, location. of the LASH .

vessel, which is sometimes called the mother
shily. The barges are méchani'calelg‘ ‘Toaded by a

. cravie on the motlier skip and are-stacked in

specially constructed holds in'‘the mother

" ghip. The.actual stowage or unstowage of the

barges with their contents in the mother ship
requires subgtantially' fewer 1ong$h§irenien

than does the loading of cakgo into a break-
bulk type ship. A vexy similar type of opera-
tion called SEABEE differs from the LASH
operation_described only in the size of the
barge and the mechanical means for loading .
or unloading the baige onto or fromi'the..
‘mother SEABEE ship. '~
*The actual Joading of: the- harges: js per-
formed : by. , longshoremen, ,in . precisely. the
same manner traditionally employed in the
loading ¢r inloading of "a breakbulk ship.
However, in.most instancés the size of ‘the
Jongshore gang involved ii. LASH.and-SEA-
BIEE operations iy tia;\:ﬂen-thgni’:ﬂg, regylar
ship's gang primarily becauge o gmaller
siz: of ‘the barge. The bdrges are''in’ fact
- vessels and ply thé ravigablé' ‘waters' of - the
United States and may be loaded or unloaded
at any inland or coastal waterfropt fucility.”
Briel for NAS as Amicus Curiae 27-28. '

Tt
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" - absence of a terin that is cla

U.5. SUPREME'COURT REPORTS

term “point of rest” ig claimed to be
a term of art in the. .
[432 US 275)

o industry
that denotes the point where' the
stevedoring operation ends (or, in
the case ‘of loading, ‘begins) and the -
terminal’ operation function . begins
"(or ends, ‘in the ‘case of loading)."
‘Brief for Petitioner in. No. 76-454, p’
9. See » 4, aupra, Petitioners con.
tend that ‘the “maritime emply _
ment of  longshoremen” includes
only “the:stevedoring activity of the -
Tongshore - gang (and those directly
involved with” the- gang) which, in
the case' of unlbading, takes cargo ’
out of the hold "of the vessel, moves "
it away from the ship’s side, and
carries it to its. point of rest on the
pier or in a terminal shed.” Brief for
Petitioner -in ‘No. -76-454, p 9. Since
Caputo and Blundo were handling -
cargo that had already reached’its
first point of rest, petitioners argue
they are not-to be covered. - ’

[71 This contention that Congress
intended f0' use’ the point of regt as
the deéisive- factor- in the “status” -
determination has several fatal
weaknesses, First, the term “point of
rest” nowhere appears in the Act or
in the legislative ‘history. It is diff’
cult to understand why, if Congress
intended -to stop coverage at this -
point, it never used the term. The
imed to
. be so well known in the.industry is .

both conspicuous and telling. ;

But it is not Simply the term's

' have indicated,

unexplained absence .that under- -
mines petitioners’ theory. More‘funs..'- ‘

o

damientally, the .
: [432 US 276] | :
‘ theory is simply too
restrictive, failing to accomodate ej.
ther the jang
the 1972 Amendments. The opera-
tions petitionérs  would cover clearly ..
are “longshoring  operations” and’
are appropriately
Act. But petitioners fail to give effect
to the obvious desire to cover long-
shoremen whether or not their par-
ticular task at the moment of injury, o
is clearly a “longshoring’ operation.” -
The theory does not comport ‘with .
the Act’s focus on' 1
its desire for uniformity. As the
First Cirouit noted:
old Act was that it

bifurcated cover-

. St e
_occupations ‘and”

or the intent of .

tovered by the

[

e 1

‘\

2t

“[Tlhe evil of the -

age for essentially the same employ- ,*

ment,
would seem fo resu ‘
sort of bifurcation, since the. same-
employee engaged-in an activity ‘be- .
yond the point of rest would cease to

be covered.” Stockman v John .
Clark & Son of Bostori, Inc: B39 Fad’

It in the same -

ate the intent” .+ '
those longshoring opera- "

ory fails t6 aceommod
to cover
tions that modern technology had

moved onto the land. Coverage, that .
stops’ at the point of rest excludes |
those engaged in loading and un-.
loading the modern functional equiv-

alents of the hold of the ship. As we
Congress clearly in-

tended to cover such operations.®

JB. Moreover, we are not convinced that the
point-of-rest theory provides the workable def-
inition that petitioners claim for it. The
“point” variés from port to port and with
different types of, cargo. Seé, the Stevedore
Marine Terminal Industry of the United
States unpublished survey (1974-1975); n 28,
supra. The point can be moved seaward or
landward at the whim of the employer, Such
characteristics’ make it inconsistent with the
uniform system Congress sought ta design. As
Judge Craven observed, when a panel of the

Fourth Circuit adop
ory aind refused to
similar to Caputo’s_ and Blundo’s:
“[Respondents] will, I think, be surprised to
learn that théy are -not longshoremen, and
astonished to discover that they are noi en-
gaged in maritime employment of any kind. If
they are not, as my brothers hold, then the .
Congress has labored prodigiously only to
have accomplished nothing at all in its effort
to simplify the problems of maritime workers’

ted the puint-ofirest the-
tover persons holding Johs

The point-of-rest approach . .

s
wufted ey
‘s

LR I
(Y

i,

1}

s

e
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4 [492 US 277)
The only support petitioners can
find for their theory is the fact that-
it is consistent- with the “typical .
example” given in the Committee’ -
Reports. See n 27, supra. Biit as we
have already - indicated, “sipra, at
966-267, 53 L BEd 2d 334-335, the'
_example is egitally consistent with a ..
broader vxe’vi,.d “coverage:, Consistr .
ency with an irative example is"'

joining pier, wharf, dry dock, termi- : L
-+ nal, building way, marine railway, (

or other adjoining area customarily -

uged by an employer in lodding, un-

loading, repairing or building a ves-

sel).” : . e

[3b] There is no dispute with re..

spect to Caputo. The truck he was,’. .

helping o load was, parked inside

the terimjnal .area. As  petitioner . .

Clendy ot enough to overcome the: ~ Northeast correctly concedes, ihis .. .
o ' situs “ynquestionably. met the re-

helmi idence against the . ‘
overwhelming eyide ”43”“‘3 ... quirements,of § 3a) of the Ac, . ..

them-.’-‘ - T 0 "7 pécause the terminal adjoins naviga-.
In view of all this, it is not sur-'"'" le waters of the Upited States. and .
prising that thie “point of rest” limi- *i " paris of the terminal are. used, in..
tation has beén rejected by all but i loading and “inlgading shigs.” Brief
one of the Circuits that have congid-" gor Petitioners in No. 76-444, p 8n-, -
ered it and by virtually all the . ™ R T
commentators. . ' [4p] Blundo’s injury was, sustained ... -
" Hsevsare © " while he wes checking;-a container - -
t We‘too I'Q]ec.t it. A -“being stripped on a pier located -
theory that. nowbiere appeers in the * * within a facility known as the 2lst
Act, that was'néver :mentioned by'  Street Pier. The fenced-in facility:
Congress duting the legislative proc- - was located on the water and ran -

(

- oo hat ddestiot comport with ~ - - ' between 19fh and Zlat Streets. It . .
e umvsme - included: e (

432 US 260] . o i

, ; n- o
gress’ intent, and, that restricts the . . two “finger-piers.” The pier- - -
b coverage of a;:remedial Act degigned; . on-the 2lst Street end was used to." - .

to extend coversge I8 incapable of. .- berth ships for purpeses of loadingi. ...
defeating our conclusion that Blundo. .:: and unloading them. The one on the--.. -

. and Caputo are “employees.” " 19th Street end was used.only for
S o “stripping and stuffing coptainers and-

v -

Having established that respon:

dents Blundé and Caputo satisfied
the "status” test for coverage under

the Act, we consider now Whether -
their injuries dccurréd on a’covéred
“situg™—"the navigable . waters of
the United States (incliding any.ad-

compensation.
ployees and their counsel myst comb the .
waterfronts of this circuit, probing hapeléssly,
like Diogenes with’his lantern, for that elu-
sive ‘point of rest’ apdn which 'covéragé de--
pends.” 1.T.0. Corp. of Baltimére v BRB, 528
F2d 1080, 1089 (CA4 1975) (dissenting opin-
fon), modified en bane, 542 F2d 903 (1976). .

.. Henceforth, injuted em-. .

storage. See the Administrative Law.

~ Judge's decision in Pet for Ceit App-: . .'

“‘in No. 76-454, pp 52a-563a. Blundo'

" was working on this latter pier.

Petitioner ITO argues that Blundo
. .was not on a covéred situs because

" “the 19th Street .Pier was not “cus-

tomarily used by an employer for
loading [ar] unloading . . . a vessel.”

argument “halfhearted” and dis-

. .missed it ip a footnote. 544 F2d, at

<51 n 19. We agree that the argu-

ment does not merit extended dis-

cussion. ,
First, we agree with the court be-

.. Jow that it is not: at all clear that-

The Court of Appeals labeled this - )
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NORTHEAST MARINBABRMINAL CO. v CAPUTO

the phrase “customarily used” was
intended to modify more than the
immediately p i DPhrase
“other areas.” We note that the
sponsor of the bill in the House,
Representative Daniels, described
this section as “expand[ing] the cov-
exage which was limited to the ship

- in the present law, to the piers;

wharves, and terminals.” 118 Cong

Rec 36381 (1972). There was little -

concern with respect to how these
facilities were vsed. .

' L,

.. [432 Us.281
Second, even if we .assume that
the phrase should be read to modify
the preceding terms, we agree with
the BRB and the Court of Appeals
that Blundo satisfied the situs test in
the sdme way that Caputo did—by

- working in an “adjoining . . . termi-

nal .., cusf(‘m‘iarily used ... in

432 US'us; 53 L BA 2d 320, 57 S Ct 2348 , )

loadling [and] unloading.” The entire
terminal facility adjoined the water o
and one of its ftwe fingerpiers 4
clearly was used for 'loading a
unloading vessels. ’
Accordingly, we conclude that
when Congress sought to expand the
situs to avoid anomalies inherent in
a system that drew lines at the wa-
ter’s edge, it intended to include an
area such as the one at issue here,
Accord, Stockman v John T. Clark &
Son of Boston, Inc. 539 F2d, at 271~
272; L.T.0. Corp. of Baltimore v BRB,
529 F2d 1080, 1083-1084 (CA 1975),
modified en banc, 542 F24 903
(1976).

Since we find that both .Caputo
and Blundo satisfied the status and
the situs tests, we affirm.

It is so ordered.

o

{3, _
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: , [(590S297) marg.”
OFFICE OF WORKERS' COMPENSATION PROGRAMS,
DIRE%I‘»?I%"ED STATES DEPARTMENT OF LABOR, Petitioner

st v,
PEFINI NORTH RIVER ASSOCIATES et al
" 459 US 297, 74 L'Ed 2d 465,103 S Ct 634
- [No. 81-897)
' Adgned Octgber 4, 1982, Decided January 11, 1983.
OPINION OF THE COURT -,

.ol [45365299};, h
Justice - O’Connor delivered the

'
b 1331 N
- 1}“10 hhe

opinion of the Court, -

'We ‘granted certiorari-in this
case,-455 US 937, 71 L Ed 2d-647,
102 8 Ct 1425 (1982), to consider
whether & marine construction
worker, who was. injured while per-
forming his job upen actual naviga-
ble waters, and ‘who would have
_been covered by the Act before 1972,
is “engaged in maritime employ-
ment” and thus covered by the
amended Act® We hold that the
worker is “engaged in maritime em-
ployment” for purposes of

{459 US 300)
coverage
under the amended LHWCA, Ac-
cordingly, we reverse the decision
below.

I
The ‘facts are not in dispute. Re-

3. In Northeast Marine Terminal Co. v.
Caputo,- 432 US 249, 163 L Bd 24 320,978 Ct
2348 (1977), we examined the scope of the
§ 2(9) status requirement as it applied to inju-
ries that occurred on the newly covered land-
ward situs. In that case, we expressly declined
to speculate whether congressional addition of
the status requirement meant that “Congress
excluded people who would have been covered
before the 1972 Amendments; that is, workers
who are injured on the navigable waters as

* previously defined.” 1d., at 265, n 25, 53 L Ed
2d 320, 97 S Ct 2348,

4, At the time Churchill was injured, he
was working on a barge-in actual navigable
waters, There is no claim that he was stand-
ing.on ‘the foundation of the sewage treat-
ment plant,

-down fo

spondent Perini North River Associ-
ates (Perini) contracted to build the
foundation of a sewage treatment

" . plant that extends approximatély

700 feet aver the Hudson River be-
tweeanh tléih ,ia‘lx‘x;! 145th Streets in

A project required
that Perini place large, hollow circu-
lar pipes,called caissons in the river,
) ; rock, fill the cais-
sons with concrete, connect the cais-
sons together above the water with
concrete beams, and place precast
concrete slabs on the beams.. The
caissons were delivered by rail to the
shore, where they were loaded onto
supply barges and towed across the
Fvu? to await unloading and instal-
ation.

The injured worker, Raymond
Churchill, was an employee of Perini
in charge of all work performed on a
cargo barge used to unload caissons
and other materials from the supply
barges and to set caissons in position

 for insertion into the embedded rock.

Churchill was on the deck of the
cargo barge giving directions to a
crane operator engaged in unloading
a caisson from a supply barge when
a line used to keep the caissons in
position snapped and struck Chur-

chill. He sustained injuries to his

l_xead, leg, and thumb.4

Churchill filed a claim for compen-

sation under the LHWCA. Perini
denied that Churchill was covered
py the Act, and after a formal hear-
Ing pursuant to § 19 of the Act, 33

G-00067
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USC §919 (1976 ed and Supp V) [33.

USCS §919), an Administrative Law. -+

Judge determined that Churchill
was not “engaged in maritime em-
ployment” under -§ 2(3) of the Act -
becausé his job lacked “some rela- i
tionship to navigation and commerce -
. on navigable watérs.” App to Pet for -
. Cert 31a. Churchill and the Director,  *
Office' of Workers’ Compensatiori
[458US 301] - . "
: (Director),- appealed
to the Benefits Review Board, pursu-
ant to § 210)3) of the Act, 33 USC. ..
§ 921(b)8) [33 USCS §921(bX3)].. The ..,
Board -affirmed the Administrative,,.,
Law. Judge’s .denfal of coverage, on,
the, theory that marine construction.
workers involved in building facili-
ties- not. ultimately used in naviga:
tion or commerce upon navigable .|
waters are not engaged in “maritime
employment.” - 12 BRBS 929, 933
(1980)F 'One Board- Member dis-
sented, arguing that “all ‘injuries.
sustained in the.course of employ- |
ment, by employees over ‘navigable
waters' as that, term was defined |,
priop to the 1972 Amendments, are
covered under the [amended) | Act.”. .
Id, at986s -

Churchill then sought  review of -
the Board'’s' decision-in the Court of
Appeals-for the Second Circuit, un-
der §21(c) of the Act, 33 USC .

1

§ 921(¢) [33 USCS5 § 921(c)]” The Di- .

reétor . participated as respondent,

8. The Bard also determined that Chur-.
st Sl e e
; ring opexaf ‘tnder .
szts).gmet.lﬁ'v'v” Lo
6. The dissenting Board member also relied .
- on this Court's decision in Sun Ship, Inc. v
Pennsylvania, 447 US 715, 65 L. B4 24 468,
100 8 Ct 2432 (1980), to support his position.

7. Title 33 USC 921(c) provides in pertinent
T4

pa L .
“(c) Any person adversely affected or ag-
grieved by a final order of the Board may
obtain a review of that order in the United.
States court of appeals for the ¢ircuit in
which the injury occurred, by filing in such .
court within sixty days following the issuance
of such Board arder a wriften petition pray-
ing that the order be modified or set aside. .

LHWCA does not require

[
:5"3?5:’:‘\‘:’.‘"’:‘
Capp

and filed a briéf in support of Church- -

ill's position. The Second Circuit de- . '
nied Churchill's pefition, relying on~
its decision in Fusco v Perini North =

" River Associates, 62224 1111 (1980), =
cert denigd, 440 US 1131, 67 LEd2d .~ . .

119, 101.8 Ct, 958.(1981); According to , ...

" the Second Cireuit, Churchill was not,

in “maritime employment” because 4
his employment lacked a * ‘significant,.. - ;
relationship to'navigation or to com- .
merce on navigable waters.’ ” Church- .

" ill v PeriniNorth River Associates, .
652 F2d ‘256, 256,'n 1 (1981). The - :

Director now seeks review'f the Sec-
ond Cirenit deriiel of Chuychill’s peti- -
tion. The Director agreés with the™

' position taken by the dissenting mem- " )

ber of the Béfiefits Review Board: the

[4569 US 302] '
that an
employee show that his employment
possesses a “significant relationship
to ‘navigation - or to commerce,”::
where, as here, the employee i in™"

O

- jured while working ypon the actial

navigable waters in the course of his . -,
employment, and would have been .
covered uider the,  pre-1972, '
LOWCAs .- Con

8. The Ninth Citcilt is in aiheemient with = *
the Second ‘Circuit. position,' Sees V!;gerhaeuf Bt
ser Co. v Gilmare, 528 F2d,957 (1976), cert:: .1/}
denied, 420 US 868, 50 L Ed 2d. 148,97 5 Ct .. .

+ 179 (1976). The Fifth Circuit takes a position
contrary to that of the Second Circuit and ¢ °

Ninth Circuit. See Boudreaux'v American
go:eko}oir. Inc. 680° F2d 1034 (1982) (en banc) - .
ate, J). - . ‘ ,

2
1
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. [16] The question of Churchill's, .

. Tedizons that we explain below; there’

" have no “direct relation” ,
tion or coriimerce,“and “the applica~ .. .

. I
g

coverage is'an issue of statutory cqri-| *
struction and legislative intent.. For

is no doubt that Churchill, as'a’ g

- rine- construction worker ' injured "

upon actual navigable waters in the’
coufse of his employment tipon these °
‘walers, would have been covéred by - -
the LHWCA before ' Congress -
amended it in 1972. In deciding: .
whether Congress intended to: rew.r: «
strict the scope of coverage by add: .

. ing the § 2(3) status requirement, we -

i3

must consider the scope of coverage .

under the pre1972 Act and our. .

_cases construing the .relevant por-.. .

tions: of that "Act{'We must then |
focts on the legislative history and, -

purgoses of the 197%'Amendments to f.

. 459 US 308} . A
A - [
Beginning with our decision in
Southern Pacific Co. v Jensen, 244
US 205, 61 L Ed 1086, 37 S Ct 5324
(1917), we held that there were cer, .
tain circumstances in which States ™"

ot

could hot, consistently with Art m, ..

~

. §2, of the Constitition, provide com-

pernisation to injuréd maritime work: |
ers.M If the employment of an - in- ey
jured worker was - determined to. ..

tion of local law [would not] iaterially . . .
affect” the niforiity of inaritime . -

law, then the employment would be ' *

. t:cover long-
shoremen ifijured seaward of .the water's
edge. The liie of demarcation bebween land -
and water kiaown as the "Jensen

line.” he

to naviga:- -+ -

US 238, 242, 66 L Ed 210, 42 S Ct 89-
(1921). ¥ the employment could nothe
characterized as “maritime but local,”
then the injuréd employee wouldbe
left without a compensation remidy.

After several .unsuccessful at-
temptis to permit state compensation
remedies to apply: to. injured mari- ;
time workers whose employment
was not- Jocal,” Congress passed the.
LHWCA iri 1927, 44 Stat (part 2)
1424. Under the original statutory :
scheme, a worker had to satisfy five -
primary conditions in drder to be
covered under the Act. First, the
worker had to saticfy the “negative” -
definition of " “employee” contained -

in § 2(3) of the 1927 Act in that he -

could ot be a “master or'member of

. a crew of ‘any vessel, nor any person

engaged by the tnaster to load or
unload ‘or repair any “small vessel.

under eighteen tons net” Id, at’
- 14255 Sécorid, the: ’

S M Ussn) '
* 7 worker had to
suffet"an “injury” defined by § 2(2) as

. "aecidental injury or death arisingout : -

of and in the course of employmerit .
- - + . Ibid. Third, the worker hiad t5°*
be employed by a statutory “emr
ployer,” defined by § 2(d) as “an em- .
ployer any of whose émployees are
employed in maritime employment, in
whole or in part; upon the. navigable:
waters of the United States (including. -;
any dry dock).” Ibid.¥ Fourth, .the ..
worker had to mieet a “situs” require- .~
ment confained in §3(a) of the A¢t’

that limiited coverage to workers

16. See Knickerbocker Iog Co. v Stewart,
258 US 149, 64 1 d 834, 40 S Ct-438, 11 ALR
1345 (1920);; Washington v W.C. Dawson &

. Co. 264 US 219, 68 L Ed 646, 44 S Ct 302

{1924).

16.. Section 3(a), 44 Stat (part 2) 1426, also
excluded from coverage “fajn officer or em- .
ployee of the United States or any agency
i f or of any State or foreign government,
or of any political subdivision thereof.”

17. The 1927 Act did not contain any provi-

- sion that an injured employee must be “en.

gaged in imaritime employment” at the time
of injury i order to be covered. Rather, the
Act employed the exj “maritime em-
ployment” only as part of the definition of a
statutory “employer.”
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whose “disability or death: results
from an injury occurring upon the
navigable waters of the United States
(including any dry dock).” Id.,'at 1426.
Fifth, § 3(a) precluded federal ¢compen-

sation unless “recovery for the disabil- ~

ity or death through workmen's comi- -

pensation proceedings may notyalidly
be provided by State law.” Ibid

Federal compensation under the
LHWCA did not initially exiend to
all maritime employees injured on
the navigable waters in the course of
their employment. As mentioned,
§ 3(a) of the 1927 Act permitted. fed- .
eral compensation only if compensa-
tion “may not validly be provided by
State Jaw.” Ibid. This language was

interpreted to exclude from LHWCA -

coverage those employees whdsé em-
ployment was “maritime but local.”
See, e.g., Crowell v Benson, 285, US
22, 76 L Ed 598, 52 S Ct 285 (1932).
Application of the “maritime bui
local” doctrine required case-by-case
determinations, and a worker was.
often required to make a perilous
jurisdictional “guess” as to which of
two mutually exclusive compensa-

tion schemes was applicable o cover
his ‘injury. Employers faced uncer- -

.tainty as to whether their contribu-
tions to a state insurance fund would
be sufficient to protect them from lia-
bility. L

'¥n Davis v Department of Labor,
317 US 249, 87 L Ed 246, 63 8 Ct
295 (1942), this Cowt recoguized
that despite its many cases involving

the .
1459 US 308}

“maritime but local” doctrinie, it
had “been unable to give any guid-
ing, definite rule to determiné the
extent of state power in advance of

© Mtigation . . . .” Id, at 253, 87 L Ed

246, 63 S Ct 225. Employees: and

employers alike were thrust. on

-“ft}he horns of [a] jurisdictional di-

'S Ct 225.% Davis involved an em-

ployee . «
. {459 US 308}

. who was injured while dis-

ot

o, e

18, In Davis, our concern for the employer’s
dilemma was related fo the fact that because
the employer did not know with any certainty
whether his employee would be covered under

. the LHWCA, “[tlhe employer’s contribition o
a state insurance fund may therefore wholly

fail to protect him against the liabilities for

which it was specifically planned.” 317 US, at
9255, 87 L Ed 246, 63 5 Ct 225. We resolved
that dilemma in Calbeck v Travelers Insur-
ance Co., 370 US 114, 3 L. Ed 24 368, 828 Ct
1196 (1962), by making it clear to employers
that if they required their employees to work
wpon actual navigable waters, those employ-
ges would be covered by the LHWCA. The
dissent takes this certainty in favor of
LHWCA coverage to mean that in 1972 Con-
gress wanted te ensure that employeis like
Perini would have only to pay for state com-
" pensation benefits, and would not have to
obtain more costly LEWCA protection. "

The dissent’s concern about duplicative in-

surance seems exaggerated for two reasons,
First, even under the dissent's view of cover-
_ ‘age, both state and federal remedies are avail-

able fo injured workers, and employers with

! employees working on the shore would have
" to contribute to state compensation funds in .

the event that an employee covered by the
LHWCA's shoreside extension sought state
compensation, or an employee was deemed for

whatever reason not fo hbe eligible for '
LEHWCA relief. “{Thhe 1972 extension. of fed- .
eral jurisdiction supplements, rather tham
supplants, state compensation Jaw." Sun Ship, .
Inc. v Pennsylvania, 447 US, at 720, 65 L Ed
2d 458, 100 8 Ct 2432,

We also note that the discent argues that

. before 1972, the financial burden of duplica-

tive coverage was not heavy becanse LHWCA
benefits were lower than they now are, and
insurance carriers would cover LHWCA oper-
ations for a nominal addition to state compens..
sation program premiams. There is nothing

in the record in this case, in the legislative

history, or, for that matter, in the dissent,
concorning whether the relative spread be-
tween state and federal insorance premiums
is Higher now than before 1972,

Second, the dissent’s view clearly does mat

result in any certainty whatsoever for em-

ployers like Perini with respect to whether
those employers have to pay for LHWCA
coverage. If any Perini employee (including
Churchill) were to engage in loading, unioad-
ing, or tepairing of the barge on which Chur-
chill was working, the employee would be
covered. Indeed, if Churchill himself had to
make some minor mechanical adjustment on
the barge and was injured while doing so, he
would be covered under the dissent's view.

i
i
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. the Comt in Calbeck
" Insurance Co., 870 US 114, 8 L.Ed

; ,, a bridge from a standing .
m on a barge. We upheld the

application of the state compensa-
tion law in Davis x;gt_bgcayaa_ ﬂiﬁe
employes was engaged in “maritiine
but Jocal” emnployment, but becanse

- we viewed the case as in a “twilight

-zone” .of. ,eoA‘mmnt, Junsdmm;;;ln
* where LHWCA coverage was avail-
ablé and where the applicability of

- state law was difficult to' determine,

We held that doubt concerning the
applicability “of state compensation
Acts was to be resolved in favor of
the constitutionality of the state
' remedy. Relying in part on Davis,
v Travelers

2d 368, 82 S Ct 1196 (1962), ereated
further overlap between federal and

state coverage for injured maritime’
* workers. In Calbeck, we held that
- the LHWCA was “designed. t6 en- LAEW

sure that a compensation remedy
-existed for all injuries sustained by
employees [of statutory employers]
on navigable waters, and to avoid
uncertainty as to the source, state or
federal, of that remedy.” Id., at 124,
8 L Ed 2d 368, 82 S Ct 1196, Our
- examination in Calbeck of the “com-
plete legislative history” of the 1927
LHWCA revealed that Congress did
not intend to incorporate the “mari-

time but local” doctrine in the Act,’
1d, at-120, 8 L Ed 2d 368, 82 8 Ci
1196. “Congress used the phrase Sif-

recovery ... may not validly be

consistent with the delin‘eatioxg of
coverage as reaching injuries oceur-
ring on navigable waters.” Id., at
126, 8 L Ed 2d 368, 82'S Ct 11961 -

Before 1972, there was littlé litiga-
tion concerning whether an em-
ployee was “in roaritime _employ-

ment” for purposes of being the em-
ployee of a statutory' employer:

“Workers who
[459 US 318]

are not seamen but
who nevertheless suffer injury on
-navigable waters are no doubt (or so
the courts have been willing to as.
sume) engaged in- ‘maritime
employment.”” G. Gilmore & C.
Black, Law of Admiralty 428 (2d ed

1975) (Gilmore & Black). One case in

whicih we did discuss !;htemarltlmp @
employment requirement was Par.,
ker v Motor Boat Sales, Inc. 314 Us
244, 86 L -Ed 184, 62 S Ct 221 (1941),
In Parker, the injured worker, hired:
as a janitor, was drowned while rid.

ing in one of his employer’s motor- .- - -

boats keeping lookout for hidden ob-
Jects under the water. When the.

employee’s beneficiary sought ,'
compensation,. the em:-.

ployer argued that the employment

was “‘so local in character’® that '

the State could validly have pro-
vided a remedy, and the §3(a) lan-
guage (“if recovery ... ;
validly be provided by State law")

precluded federal velief, Id,, at 246, .- -

65 L Ed 2d 468, 100 S Ct 2482. A
unanimous Court rejected the em.

ployer’s argument, and held that the

employee was engaged in maritime

employment. and that LHWCA cov- ,
erage extended to an employee in-' "
.Jured on the navigable waters in the

course of his employment, without

Jured worker’s. employment had a
direct relation to navigation or com-
merce.”. In. abolishing the “jurisdic-
tional dilemma” - created by the
“maritime but local” doctrine, Cal-

beck relied heajri!y on Parker,‘ see’

19. We noted in Sun Ship, Inc. v Peunsylva- .

nia, supra, that in extending LHWCA. cover-
age into the “maritime but Jocal” zone, Cal-
beck did-not overturn Davis by treating the
federal statute as exclusive.” 447 US, at 718~

719,.65 L Ed 24 458, 100 S Ct 2492, Rather, ..

Calbeck elimitiated the “Jurisdictional di.
lemma” that resulted from the existence of
two spheres of exclusive jurisdiction, by mak.
ing injuries within the “maritime but loeal”
slslhler’:w compensable under either state or fed.
era A .

20. The majority opinion in Davis assumed
that if the claimant in that case sought fed-
eral relief, and such relief wag awarded at the
administrative stage of the proceedings, the

Court would have sustatned the award under

Packer. In his dissent in Davis, Chief Justice

- Stane that the federal Act applied to

give exclusive relief in that ease: "after our

- decision in Parker v Motox Boat Sales, . . .

[the Davis clafmant's] right of recovery under
the federal act can hardly be doubted.” 317
US, at 260, 67 L Bd 246,68 S Ct 295.

Professor Robertson has noted that "Parker

should, have meznt the abalition of the "mari.
time but local exception,” but that Davis

‘indicated that the doctrine bad continued
vitality. . Robertson, Admiralty and Federal. .

ism 210 (1970), Professor Robertson also
states that if the claimant in Davis had
sought federal, rather than state, compensa-
tion, “the Parker case would have

2

v
se;id that [the claimant] could get jt.” Id., at
1 -

may nof

el

.....
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DIRECTOR, OWCP v PERINI NORTH RIVER ASSOC.
459 US 297, 74 L Bd 24 465, 108 S Ct 634

870 US, at 127-128, 8 L Ed 2d 368,
. 825 C1 1196, ‘ '

[459 US 311} .

[1c] It _becomes;clear from this.
discussion. that the 1927 Act, as in-
terpreted by Parker, Davis, and Cal-
- beck, provided coverage to those em-
ployees of statuitory “employers,” in- -
jured while working upon navigable -
waters in: the course of their employ-
ment. Indeed, the consistent inter-

pretation given to the LHWCA he: -

fore 1972 by the Director, the Dep-

' uty Commissioners, the courts, and
the commentators was that (except” -
‘cepted in the statute), any worker '

for those workers specifically

injured upon navigable waters in the *

course of employment was “coveréd" -

i

.

. « . without any inquiry into what

he was doing (or supposed to be
doing) at the time of his injury.”
Gilmore & Black, at 429-430.2

1 )

2L The dissent attempls to carve a new
“maritime but local” area jn which the excly.,
sive remedy 'is state compensation. The dis-
sent argmes ‘that Congress meant to exclude
from LHWCA coverage all omployees who are
not longshoremen ‘or workers, and
that only longshoremen and harbor workers. -

possess the “direct link to maritime com- .

merce” necessary for LHWCA coverage. Ac-
cording to the dissent, the pre-1972 case law,

with the exception of Parker, supports its

position. The-dissent’s view rests on a mig-

reading of our decisionsin Davis and Calbeck; -
and a failure o consider the impact of Par-

ker, Davis, and Calbeck on the scope of pre-

1972 coverage. - .

The dissent goints out that Davis involyed
an employee who sought stite compensation,
and it concludes” that Davis says nothing
about LHWCA coverage. The employee in
Davis was standing on a barge and assisting
in the dismantling of a bridge, an, activity
that would clearly not have the “direct link
t0 maritime commerce” that the dissent sug-
gests is required, Although the Davis em-
ployee sought state compensation, both the
Davis majority and: the Davis dissent assumed
that if the Davis employee sought LHWCA
coverage, Packer would require that he get it.
In Calbeck, the claimants were welders per-
forming work' on vessels, but our holding in
Calbeck was clearly predicated on Packer and
Davis, and cannot properly be characterized
as a case where LHWCA coverage weas predi-
cated on the.existence of some “direct link to
maritime commerce” or “traditiomal”
LHWCA. employmént, The dissent claims that
since Churcliill could be covered by a state
corapensdtion vemedy, i€ is consistent with
Calbeck to demy LEIWCA coverage. This, of

. course, neglects the fact that Calbeck made
clear that "Coigress brought under the cover:
age of the Act all such injuries [suffered by
employees working on the navigable waters]
whether or not a particular one was also
within the constitutional reach of a state

workmen's compensation law.” 370 US, at:
126-127, 8 L. Bd 2d 368, 82 S Ct 1196. .
Parker, Davis, and Calbetk were read by . .

the Jower federal and state conrts not to Yimit ' '

LHWCA dweréﬁ’only to “traditional” mari--
time motivities, but to cover injuries that oc "
curred on the navigable waters in the course
of em ent. See, ég, Naleo Chemical
Corp. v Shea, 419 F2d 572 (CAS 1969) (d pilot
salesman {raveling to o

.

fichore platform); In:~ .

terlake 85. Co, v Nielsen, 338.-F24.879 (CA6, -

1964) (watchman), cert denied, 381 US 934, 14.....

L Ed 2d 699, 85 S Ct'1765 (1965) Radchiff *

b

Gravel Co. v Henderson, 188 F2d 549 (CAS' -

1943) (workers who trimimed sand and gravel!:.""
from’ ;s0¥

Joaded on barges after being d

Bd;;— o
water bed), cert denied, 321 55 53;.‘ 88LEd;.

1074, 64 § Ct 638 (1944); Rex Investigative

and Patral Agency, Inc. v Collura, 329 F Supp "-*

696 (EDNY 1971) (land-hased employeé: geht™' .}

temporarily onto vessel to act as watchman);/,

[

Standard Dredging Corp. v Henderson, 57 F:.. .

770 (Ala ) (employee engaged in

Supp I .
dr‘e«}:;mg bed of intracoastal canal); Ford v -
Parker, 52 F Supp 98 (Md-1943) (night watch- " -
 man); Perry v Baltimore Contractors, Ine, 202 | -

So 24 694 (La App 1967) (worker imjured .

while diving in order to assist in construction -

of a tunne] under intracoastal canal) cert
denied, 390 US 1028, 20 L Ed 2d 285, 88 8 Ct
1418 (1968). This list is by no means exhans- *
tive, and does not inclade various administra-
tive decisions,

In another case, Pennsylvania R. Co. v..
O'Rourke, 344 US 334, 97 L. Ed 367, 73 S Ct
302 (1958), we lield that a statutory “em-
ployer” existed as long as the employer had
any employee engaged in “maritime’ employ-

ment,” and that it was not necessary that the |

injured employee be the ome employee that .
made his emplover a statutory “employer.”
Héwever, we also held in that case

£ the

injured employee was, in fact, engaged in <

maritime employmept when he was working
as a raflway eman, removing railroad
cars from a car float by the use of an oxdinary
switch engine. Id,, -at 840, 97 1. B4 367, 78 S
Gt 802. Although Pennsylvania R. Co. in-
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(R o S
e R
U.S. SUPREME COURT REPORTS (,,..‘-
As a marine construction  corned the defnition of “employes”
) [459 US 313} . dp §2(3), 33 USC §902(3) [33 USCS '

. ‘ -y, ;Worker £902(3)) and the deseription of cov-
required to work upon navigable wa- . erage in §3(a), 83 USC:§903(a) [33 °
fers, and injured while perforniing 1JSCS ‘§908()]. These ‘wnended sec-
Msdﬁwon-ﬂn;v%:b!tmaﬁ?, there | iions provide:~ L

. n aou, ﬂ!’ch.lu ! e . Y A
would ey, “The term ‘employee’ meaps '

would have been covéred under the 16ans
1927 LHWCA. L any person, engaged jn maritime.. ..
_ o : employment, including -any long.
[455 US 313) shoreman or other person engaged -
"L B : in !onyho:;yg,.omaM-md any
, o . . harborworker  including a ‘ship re- -
In its “first significant effort to - pairman, shipbuilder;” arid' 'ship-

- reform the 1927 Act axd: the judicial breaker, but Such’ term doks hot -
gloss that had.beeh. attachgd to it,” -in¢lydé a magteF or meinker of g
Congress amended the .LHWCA in- crew of. any. vessel, or. any persony

- 1972; Northeast Marine Terminal . engaged by the master to: Joad or. -
Co.'v Caputo, 432 US 249, 261, B3 L " .- upload ‘or repair-any sl vessel
Bd % 330, 97 SCt 2348 (1-977’. ‘nle . under ejghteen %‘:ﬁet‘n. §42‘(32’ 33 -
purpases of the 1972 Amendments  USC § 903(3).[83 USCS Eo03(8)] -
were to rdise the’ amount of compen- - W e e
sation available under the LHWCA, ', “Compinsation shall be payable,.
to exteiid ‘tdyerage of the Act. to u_ndez_' _this chapter .in..respect. of, .
include certain contiguous land ar-  disability or. desth of an-employes, :
eas, to eliminate the lovigshoremen’s  but only if the disability- or death . ... (
stricklishility seaworthiness remedy , results from an injury ocefi
:fa"" st shipowners, ‘to eliminate = upoN the navigable, watérs of, the, '

ipowner's. claims for indemnifics- . ~United. States ﬂ,(mdudmg.u.anx ad- .
tion from stevedores, and fo pro- - -joining pier, wharf, dry doeky ter-+.. .

-imulgpe’ certditi admiinistrative fe-  minal; building way, maritie rail- "
fol'rmT_ J¢e 'S Rep No. 921125, p 1. way or other, ddjoining dfes cus’” -
(1972) Gereinafter S Rep); H B Bep.. tomarily used by an employer.in’. ;" -
No. 92-1441 (1972) (heveinafter {{ R loading, unloading, .. . . . =
Rep).® . DR woL {459US3M) o

o ‘ o '~ '+ repairing or . °
For purposes of the présent in-. building'a vessel) . . . " §8(a), as -
quiry, ‘the important changes .ef 'set forili dn 33 USC §903() [33 )

.

-

i

fected by the 1972 Amendmenm-qon- - UBC8§ '.56'3(35]'-"“"‘

volved a question as .to which of ‘two federal , signers had granlaed LHWCA .awar;i; on 'ihé .
statutes sipplied to cover the efinployee’s injuty basis of Pennsylvania R. Co. Séé Robertson,
{the LETWCA'or thié Federal Bumployets’ Libil: Supra n 20, at 219-220.. S

- s ld; '&v. PR B X e LMy . .. o ) . e “
the " B e G the Doy <22 W oty (42 th mew, corprade sectoh”
Commisloridts Yiad inferpratéd Pannsylvania - Still Proviges that no comipensy shall be
Railrobd'Co. to mean “that iufury-over the 'p4ld to “lajn officer.or employ of the Unj
water means, Without miich mére inguiry, that  Stites.or any agenay thereof ar, of any State
they ought to grant {[LHWCA] awards.” Robert,  oF foreign government, .or of any .political .
son, supra 1. 20, at 220. In the two, cases that- subdivision thereof.” §3(a)2), 33 USC
came fo us fn Calbeck, the Deputy Commis. §908(a)2) {83 USCS § 808(aX2)). |
| ' . "
} (;‘-".‘;;;‘q-’
i ‘) {
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DIRECTOR, OWCP v PERINI NORTH RIVER ASSOC.
459 US 297, 74 L B4 24 465, 103 S Ct 634

scope of the increased coverage- pro- -

“The 1972+ Amendments thus
changed what had been essentxallx
only a 'sits’ test of eligibility for
com; don to one looking to both
the ‘s:tus"ofthe injury and the ‘sta-

of the’ injured.” Noitheast Ma-
rme Terminal Cb., supra, at 264~
265, 53 L Bd 24 320, 97 S Ct 2348, In
expanding the covered sitis in § 8(2),
Congress alst’ removed thé require-
ment, present in § 3(a) of the 1927
Act, ‘that fedéral compensation’
would be available only if recovery
“may not validly be provided by
State law,” The deﬁmtxon of “in-
jury” remamed the same? and the
definition of “employer” was.
changed to refiect the new definition
of “employee” in § 2(3)

[459 US.315)
The Director &nd -Churchill claim
that when Congress added the status
requirement in § 8(a), providing that

vided . by the expanded sifus provi-*
sion in’ §f3(a), but that Congress had

',£

no intention ‘to exclude from cover-

age ‘workeis, like Churchill, who ’
were mj upon actual nangable
waters, L.e., namgable waters as pre-.
viously defined, in the course of
their employment upon “those wa-
ters.

According to' Perini, Congress m—
tended to overrule legislatively this -
Court’s decision in Calbeck, and the
status requirement was added to en-

- age and seaward toverage’ would de-

L]

- sure that both the landward cover-

pend on the nature of the employ: "

ee’s duties at the time he was in-

. jured. Perini’s theory, adopted by

the court below, is that all coverage:
under the amended LHWCA re.
quires employment havmg a “sxgmﬁ
cant relationship to navxga.hon o¥ m

a covered employee ‘must .be “en- commerce on navigable waters.”¥ mz

gaged “in maritime - employment," it
mtended to restngt or. define the

Perini aigues further that, Churchlll
cannot meet the status, test. becauge

23, "“Injury” iz defined in §22), 33 USC
§902(2) (33 USCS §902(2)], as “accidental
injury or death arising out of and. in the '
course of employment, and such cécupational
disease or in R«m
such emiployment or ‘as naturally or unavoid-
ably results from such sccidental injury, and

includes an injury caused by the willful act of -
" g third person directed against an employee
beeause of his employment.”

24. “Bmployer” is defined'in § 24), 38 USC:
§902(d). 8 HSCS §902(4)] as “an employer
any of whose employew are employed in mar-
itime employment, in ‘whole or in part, upo
the navigable watexs of the United Statm
(including any adjoining pier, wharf, dry dock,
terminagl, .building way, marine railway, or
ather adjoining area customarily used by an
employer in luading, unloading, repairing, or
building a vessel).”

The Keports also add: “[Tlhe Committee hes
no intention of extending coverage under the
Act to individuals who are not employed by a
person who is an employer, 4. e, a péison at
least some of whose employees are engaged
in whole or in part in some form of mantlme

o

employment. Thus, an xndmdual employed by

I;g(

a person none of whese employees wnrk. i g

whole or in part. on nav.:gable waters, is hot

“covered even' if' injured on a pier ad;mﬁmg i

We note that there Js an apparent inconsis: :

tency between the actual wording of §24

and the expression in the legislative history.

Section '2(4) defines an “¢inployer” to be the
employer of any employee engaged in inaxi-
time employment on the- “navigable waters”
a8 defined by the 1972 Amendments to in-

n  clude the expanded landward situs. The legis-

lative history, however, appears to contem-
plate that a statutory employer mist have at
least one employee warking over the actual -
navigable waters before any employee injured -
on the new land situs can be covered.

25, We see no real distinction between the
“direct relationship” - test used to articulate
‘the “maritime buf local” doctriné, and the
“significant relationship” test urged, by Perini.
In support of the use of this test, Pepm relies
on the “maritime but local” cases

on as- arises naturally out of; , nay:gable wabem » S Rep; at 19; HR Rep,’ at”’ .

i

L]
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“construction of a* féqndationft.)r_ a,. not extend to |
. not typically. associated with naviga-

tion .or commerce an navigable wa-

ters. |

[1d, 4) We agitée with the Director
and Churchill. We are unablé'to find
any congressional .intent to ~with-
draw coverage of the LHWCA from
those workers injured en navigable
waters in the course of their employ-
ment, and who would have been
covered

be' liberally construed
mance with = ,

< " ubsusse)
' _its purpose, dnd in a
way which avoids harsh aind incon-

~ in _ confor-

‘he was injured while working on the. (1969),-we held that the LHWCA did -

longshoremen whose

wu:iis ~ocoprzed on the pier af- . .
tached. to the land. 'e,rm

that there was much to be, said for
the upjform tiedtment of longshore-

men. irrespective. of whether they . |

)

were, performing thejr duties, upon .-
the navigable' waters (in wh'?;ﬁ\,,gas.e'

they would be ‘covered under *Cal.’
. beck)

or whether they werp per .

 forming, those same duties on a pier.
We conclided, howeyer, that al-.
. though Congress could_exercise its,

by the  Act before 1972. As, : "y s,
* we have long he#l&d.g “ftlhis Act must .authotity to cover. land-bgsed mari-

‘time activity, “[the invitation. to
move thal [Jensen] line "landward.

© must be addressed to Copgress, not
afg;% 24 1

to.this Court” 586 U8, &% 334, 24 1,
. Bd 2d 871, 90 S Ct 347. See Yictory

- Carriexs, Inc, v Law, 404 US 202,

raous redilts.” Voris v Bikdl, 346, gye™'o B34 383, 92 5.Ct 418 .

US 828, 333,98 L d 5,74 S Ot 88
(1953). See also’ Baltimore & Phila-
delphia Steinbioat, Co. v Norton, 264

US 408, 414, 76 L 'Ed"366, 52 S Ct"
187 (1932); Northeast Marine Térrnj"

nal Co,, 432 US;-at 268, 53 L Ed 24
320, 97 B CL9848.

It i necesairy 1o consider the ¢on:
text in, which the. 1972 Amendments
were passed, especially as that con-
text relates directly to the coverage
changes that were effected. Despite:

s

tection of the LH:WC..-A to all,. grhp,:[oy.

" the fact that Gilbeck extended pro.
ees injured upon navigable waters in..

the course of 'their employment,

LHWCA coverage :still stopped at-

the water'’s edgiiia Yine of dematca-

tion established by'Jensen. In Na-

cirema.Operating Co. v Johnson,, 396.

US 212, 24 1. Ed 2d 871, 90 S Ct 347

sty

.

“Congreds. responded with the = .

Longshoremen’s and Harbor: Work: *
of 19727 P.C. Pfeiffer ‘Co, v  Ford,"*

444 US 69, 78, 62 L'Ed 2d 225, 100§

., Ct 328 (1979)" The 1972 'Amend-. .

k> .

« ments were. enacted after .Commit- .

- tees in both the House and Senate:

rized the gerieral pirposés of ihe

of the- changes’ proposed for- each -
section. See S Rep, supra; HR Rep,
" supra. These legislative Reports.indi-

* to_“extend coverage to protect addy:
tional workers,” S Rep, at 1.{empha>.
. e

sis o :
< ;{45908 817

'26. The reasons for the extended Jandward
sion of Coverage to Shoreside Areds”:

“The present [19;.‘7]"Act,~imol‘é£.a_s long- -

:
-t

asos _ stops af, the water’s edge; injuries opurring. .
coverage in Report sections labeled. “Eixtep- , on land: phinion ¥ n’s Com-

are covered by.State. Workme -
‘pengation Jaws, Thé result is a disparjty in

benefits payable for death g, disability for the .

shoremen and ship Luilders and repairmen, same type of injury depending on which side

are concerried, covers Gnly’ injuries which qc-

cur ‘upon the navigable watérs of the United ,

States” Thus, coverage of the present Act

of the water's edge and in which State the
accident ocours,
“To make matters worse, most State Worl-

" added) Akhongh the lg: , -

¢ eale
N

2

ers’ Compensation- Act Amendments”- ,

T

e
ol

o

Lt

ot

legislation and coniained an analysis --.

cate clearly that Conigréss intended
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islative history surrounding the ad-
dition of the status requirement is
not as clear as ‘that concerning the
reasons for the extended situs, it is
‘aavigable witens! erganod by the

igable waters’ expanded ;
1972 Améidments to include such a

large geographical area, it becanie .

necessary to describe affirmatively
the class of workers Congress de-
sired to compensate.” Northeast Ma-
rine Terminal Co., sipra, at 264, 53
L Ed 2d 320, 97 S Ct 2348, This
necessity gave ‘rise to the status re-
quirement: “The Committee does not
intend to cover employees' who are

not engaged in loading, unloading,

repairing, or building a vessel, jusf:

“because they are injured in an area
adjoining navigable ‘waters used for

such activity.” S Rep, at 13; HR Rep,’

at 11. This comment
. : [459-US 318]
ihdicates that

Congress .intended the status re-

quirement to define the scope of the
extended landward coverage. :

[5] There is nothing in these com-

ments, or anywhere else in the legis- -
lative' Reports, to suggest, as Perini’

claims, that Congress intended the

men’s Compenmti,b;n laws provide benefits
which are inadequate. . , .

“The Committee believes that the compensa-
tion payable to a longshoreman or a ship
repairman or huilder should not depend on the
Tortuitous circumstance of whether the injury
occurred on land or over water. Accordingly,
the bill would smend the Act to pravide
coverage of Jongshoremen, harbor workers,
ship repairmen, ship' builders, shipbreakers,

end othér employees engaged in maritime.

employment {excluding masters and members,
of the crew.of a vessel) if the injury occurred
" efther upon the pavigable waters of the Uhited
States or any adjoining pier, wharf, dry dotk,
terminal, building way, marine railway, or
other area adjoiring’ such navigdble waters

customarily used by an employer in loaling;

unloading, repairing, or building a vessel.
“The inent of the Committee is to permit 2’

uniform compensation system to apply to’

employees who would otherwise be covered by’
this Act for part of their activity. . . ." § Rep,
at 12-13; HR Rep, at 10-11.

- %7, Perini argues that Congress' intent to
eliminate the problem associated with move-
mené from covered to noncovered areas will
be frustrated by our holding because some

employees may be deemed to satisfy the sta-

tus test while working wpom the navigable
waters, but be deemed not to satisfy the sta-
{.:: ;est when performing the same activity on

We have had twa opportunities to examine
the scope of landward coverage under the
1872 Amendments. See Northeast Marxine
Terminal Co. v Caputo, 432 US 249, 53 L £d
2d 820, 97 S Ct 2348 (1977) and P. C. Pfeiffer

, Co. v Ford, 444 US 69, 62 1, Bd 2d 225, 100 8
Ct 328 (1979). In peither.case did we interpret

the “maritime employment” status pravision, . .

to require an examination into whether the .
erployment had a “direct” or “wignificant .

£,

$

relationship to navigation or commerce.”.. ...
1l

Rather, in both cases, we decided that “the

employees were covered because th_ex;,we B e
",engaﬁed in longshering operations, a;iww‘,m

t one of the categories explicitly enu-. . . . .
by Conpress as part of “maritime . ." ..,

-thus
merated
employment.” See 432 US, at 271, 973, 63 {,

Ed 2d 225, 100 § Ct 328,

We have had po aceasion as yet to déter-:.}

mine other possible applications of the status

test to activities performed on the expahded -
landward situs. Although-we do not maintain,

that landward coverage could mever be deter-

mined by reference to anything but the ex-.

plicitly envmerated categories of activities in
. the §2(3) definition of “employee,* we note
‘that our cases to date have focused on these

o

Ed 2d 320, 97 § Ct,2348; 444 US, at 82,62 L., |,

explicit categories because the legislative hiz.

tory indicates that Congress intended to ex-

tend landward coverage to these specifically
included occupations. See S Rep, at 13; HR |
Rep, at 10-11. See also Northeasi Marine |
Terminal Co., supra, at 278, 53 L, Ed 24 320,

97 8 Ct 2348. Regardless of the potential

difficulties that may arice in the future in

applying the status test to land-based injuries,
it is clear that in’extending coverage land-
ward, Congress sought to make avatlable
. LHWCA compensation to those who, hefore
the 1972 Amendments, regularly did move

from covered to noricovered areas, but did not

Jintend to withdraw caverage from those em-

ployees, traditionally covered by the Act, who

were injured in the course of their employ-

:&ntedon navigable waters as previously
ned.

o
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status language to require that an

- employee injured upon the navigable

walers in the ‘course of his emplay-
ment had to show that his empls y-
ment possessed a direct (or substaiy
tial) relation to navigat_ipn or com

mercein - -
. [459 US 319]

order to be covered. Con-
gress was concerned with injuries on
land, and assumed that injuries oc~
curring on the actual navigable wa:
ters were covered, and would remain
covered.® In discussing the added
status requirement, the Senate Re-
port states explicitly that the “mari-

ﬁme"'emplqymem;” requirement in
§3(a) was not' meant to “excludé '

- other employees traditionally cov-
0y exéd” S Rep,, at 16. We may pre-,

sume “that our, elected ‘representa-
tives, ke other citizens, know the .
law,” Cannon v, niversity of Chj.’
cago, 441 US 677, .696-697,.60 L Ed

2d 560, 99'S Ct 1948 (1979), and that.

their use of “empéoyees traditionally"

_ [459 US 320) g
covered” was intended to refer to’
those employees included in the'
scope of coverage under Parker, Da;
vis, and Calbeck.2> , o

- 8. Tgnoring the references in the Comiit.
tee Reports to the fact that in 1972 Congress
merely sought to extend benefits landward,
the dissent fobuses instead on 'passages in the
legislative history which indicate that Con-

gress wanted.to éktend benefits to cerfain .
- emiployees ‘who, fepularly did (in Congress’

view) walk in and ont of coverage, and who
performed thie sumé tasks on land as they
performeéd. 6ver the actual navigable waters,
The dissent concludes from this that. Congress
sought to withdraw coverage from those em-
ployees injured over ‘the actual havigable wa-
ters in the course of employment. who would

have been covered before 1972 and whoe we .

now hold are “engaged in maritime employ-

ment” for purposes of the amended LHWCA.,

desiréd ta extend cov.

The faict g,wt ‘{lgress -,
erage lan or a oen%v.gmup of emnpldy-

in
ees does mot tend to prove that -Congress
sought to withdraw coverage from another
group of employees who were sustomarily

-covered before the 1972 Amendments, The

dissent’s view would relegate. a number of
employees to state compensation remedies in
the face of express and extensive congressio-
nal findings that “most State Warlomen's
Compensation laws provide benefits which are
inadequate.” S Rep, at 12-13; HR Rep, at 10.
The dissent claims that it “cannot find a
single word™ in the Iegislative history to sup-
port LHHWCA coverage of any employee whq

is not a longshoreman or harbor worker. Post, "

at 330, 74'L Ed 24, at 488-480. The ward that
the dissent overlooks s *maritime” in §%3)
of the Act. .Before 1972, employees such as
Churchill were considered to be en in
“maritime” employment.' In order to with-
draw coverage from employees, such as Chur-

chill, who are maritime employees injuied in.

the course of their emplayment upon the
actual navigable waters, Congress would have

oAl

had ‘to Ignore the consistent interpretation.
+given the .Act before. 1972, by the Diyector, ~ |

the Deputy Commissioners, the. courts, and
the commentators. See n 21, supra, ‘

argues that the LHWCA is premised upon -

adr_n_iralty Jurisdiction, which requires a cane-.. . -

nection hetween an emgloyee and traditional ,.
maritime activity, Perini's reliance on Execy-....
tive' Jet is misplaced, In that cage, the only, .

.+ issize,before the Court was whethﬁ,‘tederq}"ft

admiralty jucisdiction .extended to tort claims” °

arising out of the cyash of an afrflane, intd' * .

navigable watets on a flight “within the conti< -
nental United States, which [is%dgﬁncipallji .

280 Perinj cites our detision ii Executive - i.
.+ Jet Aviation, Inc. v City of Cleveland, 409 US |
" 249,34 1, Bd 2d 454, 93 §CL 493 (1572), and

i
te g

T el
’ )
w o,
TSRS
i
o o

over Jand,” Td., at 266, 34'L B4 ‘454,93 8. v -

Ct.493. Jurisdiction in Executive Jét was '

.o

predicated on 28 USC §1333(1) (28 USCS..» - - -

§1383(1)), .which provides. that the federal ..
distri¢t courts have. priginal and exclysive
Jurisdiction of “falny civil case of admiralty or
maritime jurisdiction.” . ot
The explicit lspguage of Execuiive Jet
-makes it clear that our-disciission was geea-
sioned by “the problems involved in, applying
a locality-alone test of admiralty tort jurisdic- '
tion to the crashes of ajreraft” in a situation |
where “the fact that an aiveraft happens” to
fall in navigable waters; rather than-on Jand, -
is wholly fortuitous.” 409 US, at 265, 266, 34 .
- L Ed 2d 454,99 S Ct 493.- Although the term -
" “maritime” oceurs both in- 28 USC § 1338(1)
{28-USCS §1383(1)] and in §2(3) 'of the Act,’
these afe two different statutes “each with
different legislative histories and jurispruden- .
tial interpretations over: thé coursé of de-
cades.” Boudrédux v _American Workover,
Inc., 680 F2d 1034, 1050 (CAB. 1982) (footnote
omitted). In addition, Chuchill, as 2 marine

'
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Other "aspects of “the statutory
scheme support oir understanding
of the “maritime employmént” sta-
tus requivemént. Congress removed
from § :

a prerequisite to federal coverage,

there can be no valid recovery under *

state Jaw.® As we npoted in our dis-
cussion’in Part ,
: [469 US 321)

' IN-A, supra, the con--
. tinued use:of the: “maritime but lo-

cal” doctrine occurred after passage
of the 1927 Act because the original
coverage section contained this re-

quirement . that .Congress explicitly

deleted in 1972, Surely, if
wished to repeal Calbeck and other
cases legislatively, it would do so by

clear language and not by removing -

from the statute the exact phrase
that Calbeck found was responsible
for continued emphasis on the “mar-
itime but local” doctrine.*

Congressional iﬁtént‘ to a&here to- .
-Calbeck is also indicated by the fact

that the legislative Reports clearly
identified those .decisions that Con-

8(a) the requirement that,as

"ed by Ryan

gress wished o overrule by the 1972

t

Amendments. As mentioned above, -

the 1972 Amendments had other -

purposes apart from an expansion
coverage to shoreside. areas. Two

, s

other purposes involved

[}

W e

the elimina- "

tion of a strict-lisbility unseaworthi-

ness remedy sgainst a vessel ‘owner
" afforded to longshoremen By Seas

Shipping Co. v Sieracki, 828 US 85, /. .

90 L Ed 1009, 66°S Ct 872 (1946),
and an indemnity claim against the

- .

stevedore by the vessel owner afford- _

(450 US 922)°

legislative Reports explicit

fied ‘these decisions as intended fto be

Stevedoring Co. v Pan-
Atlantic 8.S. Corp. 350 US 124, 100 .
L Ed 133, 76 S Ct 232 (1956). The ~
g identi-"

1

overruled legislatively .by .the 1973, .

‘Amendments. See S Rep, at 8-1g; . '

HR Rep, at 4-8. It is, thereforey; .,

highly unlikely that Congress would

beck sought to lay to rest without at.

least some indication of its intent to ..

do s0.

TR S
constryetion worker, was by no means “for-

tuitously” on the water when ke was infured.

30. The'diéent argues that it is “now per
fectly clear” that qg;u;:ily“ﬂl (or any other

“shore-based worker"” injured upon actwal

navigable ‘waters) could have received a stats

compeénsation award, and there should be no -

concern zbout such an employee being left
without a remedy. This position is by no
means “perfectly clear.” See, e.z., Holcomb v
Robert W. Kirk and Assciates, Inc, 655 F2d
669 (CA5 1981)- twatchman injured while
working on vessel sought tompensation under
state scheme."-;and was denfed recovery be-
cause injury ‘was covered undér LHWCA-—
Court of Appeals granted LHWCA compensa-
tion, holding when Congress passed the 1972
Amendments, it took for granted that injuxies
occurring on the actial navigable waters were
covered under Parker, Davis, Pennsylvania R:
Co., Calbeck, and the myriad lower court
cases applying our decisions); Rex Investiga-
tive and Patrol Agency, 329 F Supp, at ‘698
(the court found that the injured watchman’s

o

state compensation claim bad been dismissed . .

. because the “claim properly belon .
federal, rather than 2 [New York] staté,” -
.agency"). ‘ : ' . ol

before a

T

have intended to return to the “jur. . v
risdictional monstrosity” -that Cal - ..,
el ¥
PR ‘-2

",

TR

31. Certain comments made in the debates ; -

preceding passage of the 1972 Amendments in

the House indicate support for our view that * =

Congregs 'intended to extend protedtion i

1972, and not to withdraw protection. For'

example, Representative Steiger posed the

 following question and aiswer to explain the

coverage provision:

“Q. The pressnt law covers employees work-

ing on navigable 'waters. Do the amendments -

change the scope of coverage?
“A, Yes. The present law's covérage is lim-

ited to employees working on navigable wa- -

ters, inclu those working on dry docks.

The amendrents will extend coverage to

wharfs, terminals, marine railways and other
adjoining areas . . . ." 118 Cong Rec 36385
(1972) (emphasis in original). ‘

See ‘also id., at 36270-96271 (remarks of

Sen. Williams); id., at 36381-363982 (remarks
of Rep. Daniels).

1
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In considering the scope of the
status test as apgﬁied fo land-hased
employees in Northeast. Marine Ter-"
minal Co., we rejected l{xe ‘;nhii,nf of
rest” theory proposed by em-
ploye:;lg,p_dgr which landward cover-
age under the 1972 Amendnients
would' include only the portion_ of
loading process that . takes
place béfore longshoremen place the
cargo onfo the dock.’We reasoned :
that the “point of rest” concep is
“la] theoty that nowhere appears in"
the Act, that was never mentioned
by Congress during .the legislative
process, that does not comport with
Congress’ intent, .and that restricts .
the ‘coverage of a' remegdial ‘Act de-
signed to extend coverage ... ."

' The absence of the doncept, “claimed

to be so well khown in the industry

is both conspictious and telling.” 432,
‘US, at 278-279, 275, 53 L 'Bd 24 320,
97 B Ct 2348. In the same, sensge, the
absence’ of ‘even "the slightest con-- .

gressional allusion o the “marftime
but Jocal” doctrine; a concept that-
plagued marilimé compensation ‘law
for -over: 40 'years and’ that would
have the effect of restricting cover-
age in the face of congressional in-
teat not to, “exelude other emplayees
traditionally covered,” .is -equally
conspicuous and telling.

Finally, we note that oir conclu-
sion concerning the continued cover-
age of employees injured on actual
navigable waters 'in the course, of
their employment is consistent wiﬂ},
and supported by, our recent deci.

sion in Sun Ship, Inc. v Pennsylva- . excl usive jurisdictions from which to -'

nia, 447 US 715, 65 L Ed 2d 458, 100
S Ct 2432 (1980). In Sun Ship, the
issue before the Couit was whether

.extended shoreside -coverage under

the 1972 Amendments had the effect

of displacing concurrent
[459 US 323)

state reme-
dies for landward injiries. After a_

-

review of the, devglopment of the.

“maritime, but local” doctrine, and,,
- review of certain portions of the

legislative., history , of the. 1972

Amendments, we . goncluded that; .
those Amendments were not . in-,’ .
tended to reswrrect. the dilemma,. .’

created by mutually exclusive.

spheres of jurisdiction, that Calbeck . , . .

and Davis eliminated. Our reasoning
was based, in part, on the removal

by Congress of the language in the ..

1927 Act that made federal compen-:
sation available if recovery could net

logically only-imply acquiescence’ in

Calbeclk ] . . . " 447 US, at 721, 65.. - -
'L Ed 24 458, 100 S Ct.2432. < . ..

!
Sun Ship held that with respect to -
land-based injuries, “the . . . exten-
sion' of federal jurisdiction supple-.

ments, rather than supplants, state

compensation law.” Id., at 720,65 1. -

Ed 24 458, 100 § Ct 2432, Xf we werer " -
'#o"hald that the addition ofthe sta> -« °

tus requiremeént was mednt to ex- -

clude from coverage some émployees’

Jinjured on the actual’ navigable wa-"
ters in the course of their employ- °
- ment, a most peculiar result would"’
follow. Concurrent, jirisdiction” will
; exist with. respect to- the. class of .
“employees to- whom Congress ex:- '-'_

fended protection in 1972, while em-
Ployees “traditionally covered” be-
fore 1972 would be faced .with a
hazardous: pre-Davis choice of two

seek compensation. Such an anoma-

" lous result could not have been in-

tended by Congress. We also note -
that a return to exclusive spheres of -

Jurisdiction for workers injured upon -
the actual navigable waters would
be inconsistent with express congres-

sional desire to extend LHWCA ju-

validly be provided by state law: . -

“[Tihe deletion of that language - :-
1972—if it indicates anything—~may:-" :-

-

s
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risdiction landward in light of the in- to perform their employment duties )
adequacy of most state compensation upon navigable waters®. - -
systems. See S Rep, at 12; HR Rep, : .
at 10. . . . {459 lqu 325]
1e, 6a}'In holdin fnd L TV
no[ céna;]mm;ld?n?&:tt: ;ﬁ?&ﬁfd— {11} In’ conclusion; we are unable
versely the pre-1972 coverage afford- to find anything in the legislative:

history or in the 1972 Amendments -
themselves that indicate ‘that Com-:"
of their employment, we emphasize gress intended to withdraw coverage -
that .we. in no- way hold that Con- from employees injured on the 'navi- -
gress | . . S gable waters in the course of: their-
. - .[459 US 324) ~ employment as that coverage existed.: .-
meant for such employees to

. ch emplo before the 1972 Amendments. On:i
receive LHWCA. coverage merely by the contrary, the legislative history:
meeting the situs test, and without indicates that Congreis did not in-
any régard o the “matitinié employ- . terd to “exclude other -employees
ment™ language.*' We hold only that - traditionally covered.” Moreover,.
when & worker is injured on' the Copgress explicitly delefed the lan-
actual ' navigable waters in the guage from § 3(a) that we found in
course of his employment on those Calbeck 4o be . responsible for the
waters, ho satisfies the stitus re- wyrsgictional” dilémma” caused by '’
quirement in § A8), and is covered gy, mutually exclusivé spheres of .
under " the LHWCA, providing, of jurisdiction 'over maritime injuries. .
:gautr:te;r that heixs the emgl.oyee of & “Accordingly, - the decision of the-

tory - employer, ' and 1s 00t ex- gyt of Appeals is-hereby reversed, ' -
°l“ded‘$y any other provision of the ;14" 410" ca0e is remanded to the:-
Act® We considér these employees. Court of Appealsfor further pro--+

ed to workers injured ‘upom the ac-
tugl navigable waters in.the course

i

to bé'“engiged in maritime employ-
ment” not simply because they are

ceedings consistent with this opin-

injured ‘in a historically maritime ™ . L
locale, but becanse they are required It is so ordered. —re—

32, In bath Northeast Marine Términal Co.,
432 US, at 263-264, 53 L. B4 2d 920,.97 S Ct-
2348, dnd in P.C. Pleiffer Co., 444 US;.at 78-
79, 62 L Bd 24 226, 100 8 Ct 328, we recog-
nized ‘that the ‘status requirement is occupa-
tional and the situs test is geographic.

33, See also, e. g., 1A E. Benedict, Admij- -

ralty §817, 19 (7th rev ed 1962); Gilmore &
B!hck. at, 428-430; Robertson, lnjuries to Mar
itime Petroleum Warkers: A Plea for Radical
Simplification, 56 Texas L Rev 973, 986-987
(1977); Comment, Broadened Coverage undér
the LHWCA, 33 La L Rev 683, 694 (1978
Note, §4 NCL Rev 925, 940 (1976). But see 4
A. Lavson, Law of Workmen’s Compensation

§§89.27, 8941 (1982); Tucker, Coverage and '

Procedure * under the Longshoremer’s and
Harbor Workers' - Compensaiion. Act Subge-
quent to the 1972 Amendments, 56 Tulane L
Rev 1056, 1062 (1981). '

. 84. [6b) Our holding, of course, extends
only to those persons “traditionally covered”

.

before the 1972 Amendments. We express no
opinion whether such coverage extends to a

. worker injured while transiently or fortu-

itously upon actual navigable waters, or to a
land-based worker, injured on'land who-then

 'falls into actual navigable waters. Our deci-
sion today should not be read as exempting .

water-based workers from the new status test.
Rather, oux holding is simply a recoguition
that a worker’s. performance of his duties

tipon actual navigable waters is necessarily a
* very important factor in determining whether

he is engaged in “maritime employment.”

Contrary to the stggestion by the dissent,
post, at 342-343, n 26, 4 L Ed 24, at 496-497,
there is no inconsistency in our failing to
decide the question of coverage as io these
employees, and ‘¢iax reliance on Parker. In
Parker, we held that the injured employee
was engaged in “maritime employment” in a
situation where we did not discuss whether
the employer was a statutory “employer.”

<3P
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- ESTATE OF

Justice Kenni
apinion of the Court.

[} The ‘Longshore and Harpor, &0d
Workers’ . Compensation Act
(LHWCA); 44 Stat 1424, an. amended,
. 83 USC §901 ot seq,
85901 et seq.), creates a comprehen.

sive fedaral eclieme ‘to

Hovod o o o led, while s

oyeit- upon the navi ble waters o

fll.e Unitéd‘ States, The “Act allows

injured ‘workers, without forgbing

‘compensation under the Act, to "plir-

sue clabms' againgt third parties for
'CA,

their
LHW

delivired the

COWART v NICKLOS
U902 120 L. Ed 24 979

Dmmd

OPINION OF THE COURT

: g Cowart'’s treating p
03 USG5 pim b6 returt o ros
founid Coiart had a 40%
ial disability. App-75. The “Digé

Labor notified Compasy
.Was.owed permanerit’
in'"the’ ‘tota]

Under cerain . Cowart, meanwhilé, had flled '5g ©
gircumstances if o third-party claim. . action against Transco. alleging. thyit
is settled‘without the wiitten ap-- Transco’s

proval of the worker's employer, all jury, On

fature benefits, . including * medical
benefits aré forfeited. Th

we must decide

party, is neither’ paying
tion to the worker nor is

I

- The injured worker in this case
was Floyd Cowart, and his estate iy
now the petitioner. Cowart suffered
an injury fo his hand on July 20,
1983, while working on an oil drill- under’
ing platform owhed by Transco Ex- 'LEWCA,

ploration Contpany ('I‘rar;s}:lco) Ou?f benefits by failin g to secure approval
O o fom Nicklos and Compass “of his

settlement with Transco, in the

manner required by § 33(g)1). -

plaiform wag located on

Continental Shelf, an area subject to

the Act. 43 USC § 1333(b) (48 USCS

§1833(b)). Cowart was an employee

of the Nicklos Drilling Company  Section 33() provides in pertinent
part:

(Nicldos), who along with

approval of the Transco

After settling, Cowart filed an ad-

claim with the Depart- .-
Labor seeking
payments from Nicklos,
nied Liability

its insurey

partment iof
that . Cowart
disability - payments
amount of $36,692.97; plus
and interest, This was an
But §$33@) of the .notice which did not constitute -azi.,

;923‘8) {83 USCY” award. No payments,were made. - :. .

The question recqiveqd &
eeide today is whether the feos ang
forfeiture  provision. applies-- to a
worker whose employer, at the time
the worker [settles with 4 third:. goq, gind’

the entire sett

ministrative
ment of

a:'vegm:::ondents befo
Compass giaid Cow ;
digability. payments “for 10 months
following ‘his injury, At that Point,
bysician’ released
,* though he-
permanent’

e
the action -for $45,000, of
ecef .60 after attorney/s;..
9. Nicklos funded E
tlement under an in-

. .
!; !l

b

demnification ment with Tran-
'mﬁ notice of the
COmPENsa-  guttlement amount. Buft Cowart |
\ yet subject pyade. 5 mistake: he did not-secure -
¥ an arder to pay under the Act, - . from Nicklos aformial, prior, written
' : settlement,

it

Co.. (Compése)
us. Nicklog
rt témporary

8. Nicldos de- - ‘
on the grounds that -
the terms. of §.93EX2) of the
Cowart had forfeited his

A



ESTATE OF COWART v NICKLOS DRILLING b
(1992) 120 L Bd 24 879 ( ﬁl
“{g) Coinpromise cbtained by per- or BRB). In the first of those deci- oA
son entitled to oompmaahon sions, O’Lea%mgo ntheast Stevedor- ;
144 (1977), affd

ponsation or the peranu's repro- mwm,ﬂaﬁmﬁm&mﬁ
gentative) enters into a settleinent of § 35(p) the words “person entitled
with a third person referred to in  to compensation” referred only to
subsection (a) of this section for an injured employees whose employers
amount less than the competisation were making compensation pay-
to which the person (or the person’s  ments, whether. volyntary of pursd- .
representative). would be entitled ant to an award. The O'Leary deck. ..

" upder this, chapter,, m ‘employer snon held that a person not yet re-
beliable,t‘or compensation as ceiving bénefits was not a “persojy
atermined under subgection (® of entntled to - compensaﬁon. 9"03 ‘
mmﬂ only ifwritten approval tho\éil’: the péxson’ had a vqhd clmm .

of the gettlement is-obtained from for eﬁts :

the employer and the’ enlpldyer's The statute. was mmded to its -

camer.beforé thesettleméntisexe-. present form, the' form we- have-:.

cuted, sind by the:person éntitled to quoted, in ,1984. In that year Con--

compensation (orthe person'srepre. - gress xndes:gnated then subsection

sentative). The approyal’ ghall be -(g) to, what is now: (g}1) and modified ;

made ona form’ proirided by ‘the its language .somewhat, but did not’

Secretaty-and shall be filed in the change the phrase, “p&fson‘ entitled -

office of the deputy tommisaioner- :l de??hp:n::g:t Sﬂbﬂm (;xl;;’ o
within thirty deys after the séttle- o' \oi' ag other provisiops.. Fo ow ' (.=

ment is entered into. , . dn;i, the 1934 amen entg the B e aw @fkr :
“(2) If.no written approvial of the ided Do tevedoring Sy

- settlement is obtained and filed as ‘0 18 B: fsy 2 098? app dismd. ..
requiréd by paragraph (1), or if the 826 ¥l ‘1015 (AL 1987); The |

employed’ fails to notify the em- ’1:1""5,'11 reafﬁl:?egh:ts lmwr_!’f,;e:::;: T

ploj'ei' of any seﬁlement Obtamed éntltled o comy »
ol pensation,” saying
from o judgment reiidered against g},q because the 1984 amendmentg
a third person, all fights to com- jiad nut clianged ‘the specific Jan:™' -
. pensation and mechgﬂ bgr;eﬂts un- . guage, - Congress 'was presumed to =
der this chapter shsll he bermi- have iidopted: the Boerd's .previgus " '
nated, regardless of whether the .interpretation. It noted that- not!nng "
employerortheemployers insurer in the 1984 Ilégislitive history dis- "
has made payments.or acknowl- closed an intent to ovemxle the
edged entitlement to benefits under dmxdd e; tgt:rtphm fta:f‘fe"?&em Board
this chapter.” 33 USC §933 33 dec at the forfeiture provisions .
vsces §£33(g)] , § ® . of subsection (g}(2), .including the . . ;
final phrase providing that forfeiture . .
- The Admm:strative Law Judge re- "regardless of whether the .
jected Nicklos' argument.on the ba- emiployer.. . has msde payments or
sis of prior interpretations of § 33() acknowledged entitlenient,to behe-- :
by the, Beneﬂts Review Board (Board fits,” was a “separate ptovgsm[n] hp-. Do
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p

licable to separate.situations” 18

tled to benefits. Cowart's total dic.

. ability awerd was for $35,592.77, less

Cowart’s net recovery from Transco

.. of $28,850.60, for & met award of

$6242.17. In addition, Cowart was
awarded interest, attorney’s fees,
and future medical benefits, the last
[ ing, we think, a matter of

.great - potential consequence. The

Board affirmed in reliance on Dor-
sey. 23 BR’BS 42 (1969) (per curiam).

* On review, a panel of the Court of

peals for the -Fifth Circuit re-
o T
“ t . Joa |sra -
mretaﬁon, it held that

‘§83(g) contains no exceptions to its

written-approval requirement. : Be-
cause this holding, and a detision by
a panel in a, different case, Peiro-
Jeum Helicopters, Inc. v Barger, 910
F2d 276 (CA5 1990), conflicted with a
previous unpublished dedision in the
same Circuit, Kahny v O.W.CP,, 729

" F2d 777 (CA5' 1984), the Court of

Appeals granted rehearing en bane.
The Director of the Office of Work-

. . ers’ Compensation Programs
(OWCP), a part of the Department of

Labor, 20 CFR § 701.20¢ (1991), ap-
peared as a respondent before the
full Court of Appeals to defend the

tion and decision of the

In a per curiam opinion, the.en
bane Court of Appeals confirmed the
panel’s decision reversing the BRB-

" 1991)."The Courxt.of A jor-
) isM maj

in its Cowart case, 927 F2 828 (CAS

j knowledged the well-estab-
lished ‘principle requiring - judicial
. deforence to veasonsble interprets-
tions by an agency of the statute it
aiein Teniage of § s that the
pi ves no
room for interpretation. Judge Pol-
itz, joined by Judges King and John-
son, dissented on the ground that
.the OWCPs was a reasonable
agency interpretation of the phrase
“person . entitled . to compensation,”
to which the Court of Appeals
» shouldhave deferred.. :

We gramted certiorari because of
the large number of LHWCA clajm-
ants who might be affected by the
Court. of Appeals’ decision. 502 US

—— 116 L Fd.2d 653, 112 S Ct 635

(1991). We now affirm, :

m .. 1

[1h, 2a] In a statutory constrietion
case, the beginning point ‘muist” be
the language of the ‘statrite, “and
when a statute speaks with' clarity
19 an issue judicial mquai;-’y into the
atetute’s’ meaning, in all but the
» most extraoxdinary circupnstance, is
finished. Demarest v Manspealer,
498 US ~—ey —— 112 L, Ed.2d. 608,
111 S Ct 599 (1991), The question is
whether Cowart, at the time of the
Trénsco settlement, was a “person
entitled to compensation” under the
terms of §38(gX1) of the LHWCA.
Cowart concedes that he did not

- comply with the written-approval re- -

quirements’ of the statute, while
Nickfos, and Compass do not claim
“that they lacked notice of the Trans-

H
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getfloment. By ilie  terms of
§ 33(@)(2), Cowart would have for:
only if, he was subject to the.
proymionsofﬁsafgm
.Cowart claims thaf he. is not subject
to the aj requirement beca

.

%

in his view the phrase “person enti:' © -

tled to com) jon,”?as long inter-
by both. the BRB. snd the
OWCP, limits the veach of §83(e)1)
to injured who ave either
alveady receiving compensation pay-
ments from their employer, or in
whose favor an award of compensa-
tion has been entered. Nicklos and |
Compass, supported by the United
States, defend the holding of the

Conrt of Appeals that § 33(g) cannot .

support that reading. We agree with
these respondents and hold that un-
der the plain lan
Cowart forfeited his right to further

LEWCA benefits by failing to obtain

the written approval of Nicklos and
Compass prior to settling with Tran-
sco. &

{2b, 31 The controlling principle in
this case js the basic _and unexcep-
tional rule that courts must give
effect to the clear meaning of stat-

utes a5 written. The principle can at -
times come info soe tension with -

another fundamental principle of
our law, one requiring judidial defer-
ence to a redsonable statutory inter-

pretation by an administering -

agericy. Director

of the OWCP and the Department of '~

Labor have' altered their position
regarding the best interpretation of
§33(). The Director appears as a
respondent before us, arguing in fa-

. .vor of the Court of Appeals’ statu-

tory interpretation, and contrary to
- his previous position. See Brief for

Federal Respondent 8, n 6. Instead, .-
" the federal respondent argues that .

the Court of Appeals was correct in
saying the language § 33(g) is ‘plain
and cannot support the intérpreta-

dent and the Court of Appeals, and
because Cowart concedes that the
position of the BRB is not entitled fo
any special deference, see. Brief for
Petitioner 25; dee also Potomac Elec-
tric Power Co. v Director, Office of
Workers' Compensation Programs,

guage of §33E) - . \iich s

‘ h, N -
deference which would be Jurking in
other circumstances. .

[16] Ad-a preliminary matter, the
natural redding of the statute sup-
poita the Court of Appeals’ conclu-

‘ gion that a pexson entitled to com-

pensation need not be receiving com-
pengation or have had s ‘adjudica-
tion in his favor.

If" the language -of §33(g)1), in
isolation, left any doubt, the struc-
ture of the statule would yemove all
ishportant, when Congress amended
§ 33(g) in 1984, it added the explicit
forfeiture features of §33(g)2),

that forfeiture occurs
ess of whether the émployer

_or the employer’s insurer has made

payments or acknowledged entitle-
ment to benefits under.this chapter.”
We read, that phrase to modify the
énhfety of subsection @}2), includ-
ing the beginning part discussing
the written-aproval' requirement” of ..
paragraph (1). ' The BRB d;d not find

, confrollihg because
languagsd is not-an ex-

" phicit modificition ‘of ‘subsection (1).

This is a steaived reading of “what
Congress intended. Subsection (gX2)
Ieaves little donbt thit the contem-
plated forfeiture will eccur whether

. or not the employer ‘has made pay-
- ments or aclmowledged liability.

The addition of subsection (@X2) in
1984 also precludes the primary ar-
gument maile by the BRB in favor of
its decisions in Dorsey and this case,
and repeated by Cowart to us: That

" Conigress in 1984, by reenacting the

bhrase “person entitled to compensa-
tion,” adopted the Board’s reading of
that language in O'Leary. The argu-

. ment might have had some force if

tion given it by the Board. Because- . §23() had been reenacted without

we sgree with the federal respon-.

changes, but that was not the case.
In 1984 Congress did more than re-
enact § 33(g); it added new provisions

: and new language which on their

face appear to have the specific pur-
pose of overruling the prior adminis-
trative interpretation. In light of the
clear import of §33(g)(?), the Board

__..,V
. Y.

s
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P

" vant,

erred in ing on the ried
5 o gl e e
an explicit intent

0 y ‘detision. Even were it rele-
e Board's reading of the leg-

"¢ - inlative history is suspect because as

s .”' ' of
bills to the eventual 1984 epactment

. ad" ijdioabe an intent to overtarn

", [4d, 4] Our interpretation of § 33(g)

sy

S

* 4y
o

is reinforced by the fact that the
“person entitled to compensa-

""" tion” appears elsewhere in the stat-.
_," ule in contexis in which it canmat
} y .‘1l 3 tm' E (¥} n I i
~+.; Cowart. For exdmple, §14
. LEIWCA, 33 USC § 914(h) [33 USCS:

on it hy
of the

"§914()), requires an official to con-
duct an investigation upon the re-

.. quest of a person entitled to compen-.

sation when, ‘inter alia, the claim is'
' oontro\,rerte?

- interpretdtion championed by Co-

b

 wart would be nonsensical, Another
., difficulty’ would be presented for the

% .

.provision preceding § 33(g), § 33(. It
:f::ndam that, an: employer's liabil-
jty be reduced by the net amount a
person eniitled to compensation re-
covers from a third party. Under
Cowart’s ' reading, the reduction

would not be ayailable to employers:

+ who had not yet begun payment at
“the time of the thirdparty recovery.

That result makes mo semse under phrase
the LHWCA structure, Indeéd, when .
1 g litigant before the BRB made this

: argument, the Board rejected it, ac-

- knowledging in so doing that it had

adopted differing interpretations of

the identical language in ‘sections
33(f) and 33(g). Force v Kaiser Aln-
- minum - and Chemical Corp., “23
BRES 1, 45 (1989). This resultis
contrary to the basic canon of statu-
tory construction that identical
terms within an Act bear the same
meaning. Sullivan. v Stroop, 496 US

478, 484, 110 L. Bd 2d 498, 110 8t

e -history showing -

 demonstrates,

. , and payments are not-
, being made, For that provision, the

2499 (1980); Sorénson'v Secrétary of

Treasury, 475 1S 851, 860, 891, Ed -
24855, 106’ S Ct "1600: (1986). .The
Board’s. willingness 'to adopt such-a
foréed and' imconventional approach
does not convince us we should do
the same.. And we owe no ‘deference
to the BRB, see supra, at ——, 120 I,
Ed2d,at —— - . ’

{1e] Yet another reason why we
are not convinced by the Board's
position is that the Board’s interpre-
tation of “person entitled to compen-
sation” has not been altogether con-
sistent; and Cowarl's interpretation
may not be.the same as the Board's
in -precise respets. At times. the
Board has said -this language refers
to an employee whose “employer is -

“actually paying compensation either

pursuant-te an award or voluntarily
when enters into a third

party settlement.” Dorsey, 18 BRBS, ..

at 28; 23 ‘BRBS, at 44 (case below).
At other times, sometimes within
the same opinion, the Board hes
spoken .in ferms of the employer
either making payments or ackpowl-
edging lability. O'Leary, 7 BRES, at
147-149; Dorsey, 18 at 29; see
also In re Wilson, 17 BRES 471, 480
(ALJ 1985). Cowart, on the other
hend,. would include within . the
both employees receiving
compensation: benefits’ and employ-
ees who have a judicial award’ of
compensation but are not receiving

- benefits. Brief for ‘Petitioner 6. This

distinction -is dn important ‘part of
Cowart’s to the position of
the United States. Reply Brief for
Petitioner 8. 1t may be that the gap
between the Board’s and Cowart’s
positions can be explained -by the
Board's inconsistency; but-.that in
itself weakens any argument that
the Board’s interpretation is entitled
to some weight, . _

-
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Cowart’s strongest argument to
the Court of Appeals was that any
ambiguity in the statute favors him

because of the deferemce due the,

OWCP Director’s statutory construc-
tion, a deference which Nicklos and

Compass concede is appropriate.

1

cult issue because the views of the

- Brief for Respondents 7, As we have
said, we are not faced with thiis difh-

e

Director, OWCP, have changeil since "

we granted ceriivrari. Supra, atl
— 120 L Ed 24, at ——. It seems
apparent o us thiat it wonld be quite

- inappropriate to defor 11w Lo

pretation which has been abandoned

We also reject Cowari’s argument’

" that our interpreiation of § 98(g)

leaves the notification requitements

“of §83(gX2) without meaning. An -

employee i3 required to provide moti-*
fication i

. bythemﬁcymaﬁngngncyi!sglﬁ i ‘

employer, but is‘not« -

- required to obtain Written approval, -
- in two instances: (1) Where the em-
ployes obtains a judgment, rather. :

than s sattlement, against a third!

party; and (2) Where the employée’ .

seitles for an amount greater than:
.or equal to the. employer's total l.i-ix-l
- bility. Under our construction: the

approval requirement  of:
§33eXD is ingpplieable in those in- .

stances, but the'mﬁﬁeq!;ion.raquire" y

ment of § 33(X2) remains. in force.

That is why subsection (eX2) man.

.~ "This view comporis with the pur-‘ ‘
poses and structure of § 33, Section .

33(ﬂ.prov;‘de§ that the net amount of

recovered from any thivd - -
party for the injuries sustained .re-
. duces.the compensation owed by the

employer. So tmv:intiflmr is a real
party in interest . vespect to.any
settlement that might reduce but
not extinguish the ermployer's Labil-

ity. The ‘ written-approval require- .
ment of §33(g) “protects the' em- -

ployer against his employee’s accept-
Ing too liftle forhis cayse of action
agéinst a third party.” Banks v Chi-

20 Grain Trin ers, 390 US 459,
467, 20 L Ed 24 30, 88 8 Ct.1140
(1968). In cases where a judgment is
entered, however, the employee does
not determine the amount of his
recovery, and employer approval,
even if somehow feasible, would
Serve no purpose. And in cages

where the employee settles for
greater than the employer’s liability,
the employer is protected regaxrdless

: ofthepmckeamountofthesetﬂg-

ment because his. liability for com-
perisation is wiped out. Notifieation
provides full protection to the em-

ployer. in these siuations because, it

recovery by the émployee.
We need nof today decide the ret-

" roactive effect of qur decision, nor
" the relevance of ves judicats princi-

ples for otlier LHWCA heneficiaries
who may be affected by our decisjon.
Compare Pittston Coal Group v Seb-
24 408, IOQhS Ct 4;4 (1?‘88)1 W: “:;
recognize the' stark and trou :
possibility that significant numbers
of injured workers or their families
may be stripped of their LHWCA
benefits by this statute, and that its
forfeiture penalty creates’a trap for
the unwary. It also provides a pow-
erful tool to employers who resist
Lidbility -under the' Act. Counsel for
respondents stated duging oral argu-

-maenit that he had uged the Transco
- séttlement

a3 a means of avoiding

- Nicklos" lsbility wnder th LEWCA. .

Ir of Oral Arg 98-26, ‘These: harsh

- effects of §39(g) may bé exacerhated
- by the incongistent conrse -followed

: .- over the yw;é‘bythe federal agen-
harged :

© cles ¢

ed with enforcing the Act.
But Comgress has spoken with great

* clarity to the precise question raised

by this case..}t is the duty of the
courts to enforce the judgment of
the Legislatire, however much we
might question its wisdom or fair-
ness. Often we hatv:‘u'rged thele Con-
gress to speak with greater clarity,
and in this statute it has done so. If
the effects of the law are to be allevi-

. ated, that is within the province of

the Legislature. It is Congress that
has the authority to change the stat-
ute, not the courts.

For the reasons stated, the judg-
ment of the Court of Appeals is
affirmed.

SEPARATE OPINION

Justice Blackmun, with whom

Justice Stevens and Justice 0’Con-

nor join, dissenting,
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OPINION:

. ¥158) - [rerT) o [*V1617) JUSTICE WHITE
delivered the opinion-of the Court, - .

[***BR1A]  [***“HR2A] Respondent Santos, 2
~ longshoreman and an employee of resporident Seattle
i Stevedore Co., was injured while he was helping load the
.* MUS Jalarama, a vessel owned by petitioner Scindia

L ; _ v .- . Stoam Navigation Co, Ltd. He later brought an action

+ ® Harry M, Philo, Arihur Roth; and Nathan .
Paker filed,a, brief’ for the. Association of Trial.
curiae: wrging

against Scindia pussuant’ o § © 5 () of the
Longshoremen's pnd Harbor Wotkers' Compensation Act
" (Act), a8 amended in 1972, hf which, a4 'set forth in 33

U ULS.C § 905 (b), provides in selevant part as foflows:
"In the e\{pnt'pf-in:)'ury"to a péxsbn govered under thig. .

anyone othérwise entitled to recover damages .

« ' person, or
thereof, may bring: an action against ‘such

- 'by reason
vessel as'a thind party

of section 933 of this title, and the employer shall notbe, ...

chapter caused'by the negligencs of a vessel, then such

-in accordance with the provisiops -
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liable to the vessel for such damages directly or
indirectly and any agreements or warranties to the
contrary [*159) shall be void. . .. The liability of the
vessel under this subsection shall not be [**1618] based
upon the warranty of seaworthiness or a breach thereofat
the time the injury ocourred, . The.remedy, ]
this subsection shall be exclusive of all othier r&miedies
against the vessel exvept remedies available wnder this
chapler.” n2 -

The District Court granted petitionei's miotion for
summary judgment; n3 the Couxt of Appeals, disagresing
with the District Court on both the facts and the law,
reversed and remanded for further procesdings.
F.2d 480 (CA9 1979). We granted certiorari, 446 U5,
934, because the Courts of Appeals are in considerable
disagreement as to the meaning and application of § 905

(®). 4 .

nl Pub, L. 92-576, 86 Stat. 1251, amending
33U.8 C §§ 901-950,
¥ b2 Seotion 933, referred to’in §. 905 (b),
among “other things *-provides ' that an injured :
“longshoreman ‘‘néed - pot- ‘elect

. . Spekifies: the relative rights.'of the Jongshoreman .

* gnd his: employer where: tiie Tongshoreman -
accepls competisition and.sues a third party or
fails to do so within a spetified time. Because its
compensation payments to Samtos pave jt an
interest in Santos' recovery, Seattle Stevedare Co.’
intervened and is 2 respondent here, KR

-~ n3 Thé District Court's opimion is reported at
1976 4. M. C, 2583 and is' Appendix A to the
petition for certiorari.

v B4SERN,9, infra.,
| AR I , '

For present purposes, we take the facts from the
opintion of tie Court of Appeals, which properly viewed
the case in the light most. fivorable to Samtos, against .
whom surmaary gt ad béen gapted,

On December 10, 1972, Seatile Stevedare Co.,
putsiiiint to its undertaking with Scindia, was engaged in

loadiri 2 cargo of wheat into:a:hold [***8] of the M/S
Jalariitna, A viinch, pikt 5f the ship's ‘gear, was being
used to Jower woaden pallets, each 'containing seventy -
50-pound sacks of wheat; into the hold. Because of the
location- of the winch: tontrols, - the fongshoreman

‘-'pmv.idedx ip: 4,

;598

B

. -between.. 1
- dompensdtion -and':suing-a third party. It also. -

i)

operator yelied' on the haich tender, another

longshoreman, [*160] to signal him when to start and

stop the ‘winch while lowering & pallet of sacks into the

hold. Santos and three other longshoremen were in the

hold. Their task was to remove sacks of wheat from the
. pallct and properly stow them,

On the day of the accident, as it had for the two
previous days, the braking mechanism of the winch was
malfunciioning in that it would not quickly stop the
descent of a loaded pallet, which would continue to drap
for séveral feet before coming to & stop. At the time
imporiant -here, while a pallet was being lowered, the
hatch fender signaled the wingh aperator to stop the
descént of the Joad. ' The brake wai‘applied, but the pallet
did not stop before striking a pallet Jack n$ with some
force and spilling about half the sacks of wheat from the

-paliet.The hatch tender signaled thie operator to raise the
pallet about. 15 feet and, believing that the remaining
sacks on the pallet were secure enough not to fall,
pexmitied Santos and the other men to clear away the
spilled sacks then lying below in the hold. Soms minutes

Jater, however, more sacks foll from the pallet, sitiking,
, and injuring Santos. There was dispute as to whether the

additional sacks fell becduse the' Siiepended pallet was
swinging back and forth or because while the pallet was
suspended -the .braking mechanism Slipped .on thres :or
" four oceasions, each time requicing the operaior fo talfie
it again, thus workidg loose the additional sacks that fell
on Santos,

¥y

he )

cart the pallet load to the wings of the hold where
they would then remove the sacks and stow them
by band, Record 77.

Relying on the legislative . hislory of the 1972

. Amendments to the Act, the District Court held that the

- negligence “standards govering - the Ilongshoreman's
‘action against a shipowrier wnder § 905 (b) are best

- . expressed in Restatement (Second) of Torts § §' 343 and
. 343A (1965), which purport to  [*161]

state the
prevailing or prefeired rlcs governing the linbility of a
possesior of land to [**1619]' an invitee. n6 Under
these lind-based meglipence' [*+*9] standards, the
District Court thought

"a shipowner is not liable for dangerous conditions

created by the stevedore's negligence while the stevedore

.

.. 15 A pallet jack is a small, wheeled, cartlille -
* vehidle' with prongs on-the front like a forklit: - .
with which the longshoremen: ia the hold would -

[is] in exclusive control over the manner and area of the

work , ..., nor is the shipowner under a duty to wam the

* stevedore or his employees of dangers or open and

v, o
-----
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obvionsdefeciswhichmknown-mﬂxevswveﬂomorhis
employees or which are so obvious and appirent that

may reasoanbly t expooted to discover them.” 1976

they m:
Based én ‘the admissions of the ‘ paxties and the

s gvailable fo fhe contt, the Distriot Court

depaositions

conchided (1) that there was nodigputs thiat the premises
were in the exclusive cortrol of ‘Seattle during the
Joading operation aud (2) that’ :[¥162] * cven if Scindis
knew or should have knowi of e défective winch, n7°
the condition of thie winch “was ‘opei and obvious o the
plaintiff*and "the fact that plaintiff undertook his actions
frcc from sny direction’ by the defepdant while

recognizing that the circumsiances WEre 50 dangerous, is
cuch that the defendant cannot be held lisble.as » maties

of law."Id,-at 2386-2587. In additico, the District Coury

found, that "the alleged defective condition of the winch,, ..

fiad ouly a remote cause-of-fact velationship to plaintiff's .
accident and coyld not have been the proximate cause . |
thereof as s matter of Taw.” Id, at 2587, Hegee, sumamery,

judgment-was granted. n§

116 Restatement, (Second) of Torts § My

" provides:

“§ 343, Dangerons Conditions Knowh to or -
Discovemble by Possessor

*A possessor of Jand is subject to liability for -

physical ‘hamm caused o his ‘invilees by 3

condition o the land if, but only if; he

%(s) knows or by the exércise of reasonable
realize that it involves an unreasonable risk of.
‘harm to such invitees, and: .

"#(is) should expect that they will ot discover -
or wealize the danger, or will fhil to protect
themselves against if, and )

o) fails to exercise yeasonable care o ‘
protect them against the danger.”
Restatement (Second) of Torts § 343A ptovideﬁ:.
ng 3434, Known or Obvious Dangers

n(1) A possessor of Jand is not Hable to his
invitees for physical haom caused to them by any
activity or condition on the Tand whose danger is
Kknown or cbvious to them, unless the possessor

. showld enficipate the harm despite such

fmowledge or obviougaess. .

"(2)‘ In determining whether the possessor should

auticipate barm from a known or obvious danger,

thaﬁctmatﬂleinviteﬁismﬁﬁedtpmkemof
public land, or of the fucilities of a public wiility,

s @ factor of importance indicating that fhe harm

should be anticipated.” ~

a7 The District Court stated, 1976 4. M. C,
at 2586, that "[plaintiff] docs mot controvert
 defendant's claim that no ene from the ghip's.crew
was ever informed of the winch's condition prior
10 the accident” and fiirther stated that if the
winch was- defective, it was a “condition. [about}
which the Cowrt finds the shipowner did not
imow nor should it yeasomably have .been
expected to know, given the exclusive control of
the gear by the stevedores during the relevant
time period" [bid. Schidia contended in any
event that the winch was not defective but
concedes that for presont purposes the case
should be judged onthe assumption that it was.

ng Federal Rulé of Civil Procedurs 56 (c)
provides that judgment shall be enteved in favor
of the moving pirty “if the pleadings,
depositions, answers' @ interrogatoritsy--md

agmissions on ﬁle.‘mgb'ﬂyrwiﬂnhe affidavits, if
any, skiow that there is 20 genuine jssue 28 to any
material fact and that the moving parly is entitled
to a judgment as a mater of law." o

Reversing, the Court of Appesls disagreed yith fhe
- District Court and with other Couris of Appeals with

care would discover the conditids, and should | " respect to the applicable faw. Sections 343 and 343A of

the Restatement were improper measures of the
shipowner's liability for negligence under § 905 (b) n9

- hecause those [***10] - sections in. [**1620] effect
{*163] incorporated notions of contributory negligence

and assumption of rgk that were inapplicable uander the

- maritime law, Instead, the Court of Appeals declared the

controlling standard under § 903 (b) to be the following:
wA vessel is subject to ligbility for injuries to

" jongshoremen working on or near fhe vessel cansed by

gondifions on the vessel if, but only if, the shipowner

"(a). knows of, or by the exercise of teasonable care
would discover, the condition, and should realizs that it

involves an unreasonable rigk of herm to such
longshoremen, and

"(b) the shipowner fails to eiercise reasonable care uider
the circumstances fo protect the Jongshoremen against
the danger.” 598 F.2d, at 485.

G-0010¢
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Under this'standard, Scindia's duty to inspect did not end
even if the vessel wiis turied over to the stevedare in safe
condition. If conditions dangerous'to the longshoremen
subsequently'developed; in light of the vessef's practioal
opportunities to discover the dangers and remedy them,
failure to do so could be negligence on its part, n10

89 The Cowt of Appéals acknowiedged dat
. the-Courts of Appeals for the Second, Fourth, and
Fifth Circuits had relied on these sections in §
905 (b) suiits, Ses, e, g,, Canizzo vi:Farrell Lines,
" Ine,, 579 F2d 682 (CA2 1978);Gap v. Ocean
Transpors & Trading, Lid., 546 F.2d 1233 (CAS
1977); Anusziwski v: Dynamic :Marivers Corp,,
Panama, 540 F.2d 757 (CA4- 1976); Napoli v.
Hélleniie Lines, Etd,;'536 F.24 505 (CA2 1938).
* The Court of Appeals for the Second Circnit hag
ecently reaffiomed its position. Evans w55
" "Campeche,” 639 F.2d §48. 1981). Quithe other
band; ‘the First-and Third: Cirouits, like the Ninth
Cirouit, have héki: that these sections should ot
apply in § 905 (b) snits singe they might bar a
longshoreman fiom recovery. becavse ‘he was
contributorily negligent or ‘beciuse he voluntarily
. ghoouttered a known'or obvious risk, See
Saverw v. Qooonic Navigetion, Corp., 622 F.od
1168 (CA3 198); Johnson v. 4/ Jvarans, Rederi
613 F.2d 334 (CAl [980); Griffiih'v,’ ecling
Pittsburgh - Steel Comp., 610 F.2d 1 16 (€43
1979); Lawson v. United States, 605 ¥.2d 448
(CA9 1979); Bachtel v. Mammoth Bulk Carriers,
Lid, 605.F.2d 438 (CA( 1979);
(CA9 1979) (case below),

598 F.2d 480 -

210 The Cowt of Appeals tefomred fo its

standard as-belng a "reasonable care under the!
circumstances” approach., Jd, ar 486, Tt found:

support for this formulation in Kermarec v, .- .
Compagnie Generale Transatlantique, 358 U.S. .

625, (1959). In that vase, a visitor paying a social
call on a member of the ship's crew was injitred
when he il on a defective stairway, The jury
found the shipowner negligent and retwmed.
verdict, which was set aside on appeal beqpuge

’

the, visitor, had been a ficensee rather than an

invitee. This Court reversed, preferring to adopt n
single duty of "exercising reasonable care under
the circumstances of each cass,” rather ihati fo
incoxporate in the marjtime Jaw the complexities
of the common jaw of invites and licansee, i,

at 632, The Kermarec standard was reaffimmed, in -

Marine Terminals v. Burnside Shipping Co., 394

+ US. 404 (1969), a case involving a suit by a
stevedore against the shipowner. We have no
quarre] withthis standard.. Inevitably, however,
thenﬂewﬂ!undergqmﬁnéxnentasitisappﬁedto
various categories of cuses, ‘Thus, in considering

the reasonahleness of Scindia’s conduct under this

standard, the . Court . of Appeals  found it

.As will become evi
wnder the

continuing. duty to-jnspect the. oargo’ operptions; .

ouce the stevedore:begins its work,

[*164) Under the Court of Appeals' viey of théTaw .-
‘ 3t mak 2 dismite'thiit were for” (.
a jury to resolve: whether the' shipo¥ner Knigw or shoaldis:. ..
have knovin of the deféctive winch; whether Seattle was.

there wege soveral material Ficts in

in exclusive conirol of tfié ldading in the séhse that only::
the winch; Vohether the .-
defective operation of the winch had canséd this initial- -

Seattle dbnld havé repaired

spillage of the sacks, thus necessitating a cleanup, or had
Iater been the proximate cause of the additional sacks
falling from the pallet and injuring Santos, Accordingly,
the Court of Appeals set aside the Judgmient of the
District Coui and remanded for further proceedings, *-

i

Initially, we must briefly revisit the . 1972
Amendments to the' Aet.. Prior to 1972, a Jopgshorernan
injored while loading or unleading 2 ship could receive
compcnsation payments and also have Jjudgment pr++11)
against the’ shipowner if the njury was caused by the
ship's ynseaworthiriess or inegligence, Siis Skipping Co.

V. Sleracki, ‘328 US. 35 (1945). Proof of

‘unseaworthiness required no proof of fault on the part of
the shipowner other than an unsafe, injury-causing
condition on the vessel, This was true even though the
conditfon was [*165] caused, created, ar brought into
[**1621] play by the stevedore or its employees, n11 In
the latter event, the shigowner could recover over against
a stevedore for breach of dxpress or fmplied warrasity o
handle the cargo in a reasonably safe manuer. Ryan
Stevedoririg Co, v, Pan-Allaptic 5.3, Corp., 350 U.S. 124
(1956). n12

111 Alaska S, Co. v. Petteison, 347 US,
396 (1954); Weyerhaeuser S.5. Co. v. Nacirema
Operating Co., 355 U.S. 563 (1958); Crumady'v.
The J. H. Fisser, 358 U.S: 423 (1959); Waierman
8.5, Corp. v. Dugan & McNamara, Inc., 364 US.
421 (1960); Italia Societd v. Oregon Stevedoring
Co., 376 U.S. 315 (1964).

approprinte to iniuire whether the shipowner had "
.gmmggugymiq_gpee:méhe;d&amﬁi
dent, we have a different :
view: the. shipowner's duty of reasomable care™" o

i

e
RS

e e T

i

j
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In Usner v. Luckenbach Overseas Corp. 400 marifime  pursuits  lable  wnder  similar .
U.S. 494 (1971), however, w:y “::d that 3 single circumstances.” Id.,at 1. . o
act of operational negligence by the gtovedore did ; i
At the same time, the Comuuittees observed
nntmnt:e;aﬂwmel'unseawoﬂhyormbjgcfﬁe {hat the stab cha}:seufpcﬁonfoi egligencs
vesselto lsbilty. : would "meet tlie objective of enchnraging safety

412 Ses also the cases citedin n, 11, supra. because the vessel would etill be reired fo
. . exemiseq:caamecueasalaud-bmdpexsmﬁ ,
providing a safe place to work” M, &t 10. °

The 1972 Amendments, particularly by adding § Nothing was intended "o derogate fom the ™ ‘
905 (b), radically chavged this scheme of thiigs, The vessel's xesponsibility to fake appropxiate )
compensation payments due the longshoreman from the . comective action where it'knows or should havé

stevedore for injurios ourred . the coutse, of it knovm sbout a dangeyous condition” as Joog a8 _

cinploymient  were, substantially . i the; .., A "
Jongshoreman's right to socaver for unseaworihinzse wis; gﬁm of‘:: st::‘cdore or ”u:oy;? ofﬁz
aboﬁshed;his.ﬁghtmmyerﬁomthéshipowmt‘g; . stovedore." I, at 10, 11 r emp T e,
nogligence was preserved in § 905 (b), which provided a:.. A BT ST
statutory ‘negligonce action against, the ship; end the., The Committees also anticipated that in.§ -
stevedord's obligatipn to jndenmify the shipowner ifthe, . 905 (b) cases, as in other admiralty cases, the rule
Intter was'held liable to'the. lpngshoxemmwas,aboﬁshed.: . of comparative negligence would apply and the." * ¥
Section 905 (b) did yiot specify the acts or omissions™ mn::r assthr L lkmo:ti ek m;::e&%e " '
ofﬁeVemlmatwéﬂdmsﬁwtﬁegligence.‘lnlighto’f’ . amendmentes’ wers :st -intemd to relieve: R
: the diffexences among the lower federal courts asto the - on from his dutics and-obligations underﬁ::- o
construction'and‘application of § 905 (b), neither can &' B ] Safty and Health Act of 197, o
| o thut e Iegielativé hidtory, which hes been' - coupational Safety ) Actof 190, . - .-
. . analyzed andmm!yzed in the ‘coursé of ‘thesé casés; - Otherwise, the definition of the vessels =
¢ furnishes ‘sure ‘gidante for construing § 905 (). nl3" "’ negligence and its resulting’ Yiability were left to
‘ Much was [#¥*12]' left to be resolved through’ [*166] * be "resolved through the, application of écp%ﬁedj !
the "application of accepted principles of tort law and the - - principles of tort law and {he ordinary process of
ordinary process of litigation.” Rep., p.'11. e e Titigation — just as they ave in .cases involving .
S ' ~ Y alleged negligence by fand-based third parties."
" ' o Rep., p. 11. It was anticipated, however, that
213 Section 905 {b) itself icgates the vessel's questions arising in § 905 (b) cases "shall be
Jiability for unseaworiliiness, and the Comiittee © determined as a mattex of Federal Jaw." Rep, P-
xspommtemﬂxemosepmmmaﬁngm £ 12 o .
remedy was tb'place the injiired longshoremdir’*
“in“the same position he woild be if be were” m
injured in nop-maritime employment ashote , ... - )
and not fo endow him with any special maritime © * © [**1622]

theory of lisbility or cause of action under Co
whatever judicial nomenclature it may be called, [**HR1B] [***HR3] We held in Marine Terminals
such as niseaworthiness', ‘non-delegable duty', or ¥ Burnside Shipping Co., 394 U.S. 404, 415 (1969), that
the like." S. Rep. No. 92-1125, p. 10 (1972)  the yessel owes to the stevedore and his Tongshoremen
(hereafter Rep.), (H.R. Rep. No, 92-1441-(1972) employees the duty of exercising due cave "under the
is in all relevint respeots identical to the Senate  circumstances.” This duty extends at - [¥167] least to
Report.) The vessel wag' not 1o be liable on the  exercising ordinary care under the circumstances fo have
theory of wnseaworthiness for the acts or  the ship and it equipment i such condition fhet an
cmissions of stevedores, or. of the employees of  expert and experienced stevedore will be able by the
stevedores, for the manneér in which the stevedore exercise of reasomsble care to carry on its carge
perfoimed jts work, or for its defective gear or  operations with reasonable safety fo persous and
equipment. Rep., p. 10. Tis linbility was to be  property, and to wayning the sevedore of auy hezaxds on
whased on its own negligence” and could be  tbe ship or with sespect to ifs equipment that axe known
proved only if it was shown "to have acted or  to the vesgel or should be known to it in the exercise of
\ have failed fo act in a negligent manuer suchas  reasomable care, that would likely be encountered by the
n Lo would render a Jand-based third party in non-  stevedore in the course of his cargo opegations and that
- : are not known by the stevedors end would ot be
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obvious to or anticipated by him if reasonably competent
in the performance of his work, Id, at 416, n. 13, The

have been known, 0. him in the exercige of reasonable
care, he' ligs breached his duty and is liable if his
negligence causes injury to a longshoreman, Petitioner
concedes as much. Brief for Pefitioner 2021, 1t s also
acceptéd that the vessel may be liable if it actively
involves itself in te cargo aperations aud negligently
injuses o longshoreman or if it fails o exercise due care
to avoid exposing lpngshoremen to harm fiom hazards
they may ‘encounter in areas, or from equipment, under
the active control of the vessel during the stevedoring
aperation, . i

P**HR4A] ‘The parties, however, like the District
Court and the Court of . Appeals, are in gharp
disagreemeit as to the vessel's duty under § 905 (b) once
the stevedore's cargo operations'bave begun. Scindia
contends that the shipovmer hag no duty to sugiervise or
inspect the stevedore's cargo operations or to fake
reasonable care to discover dangerous conditions that
develop or come to light during the loading or unloading,
Scindia gleo submits that even if the vessel leamy of the
hazacd, i bag no duiy fo correct it and is entitled as a
matter of law (o' yely on the stevedore to protect hig

enplogices [#13] "fiom injury, This is true, Scindia

argues, even though .
defective ship's winch béjng wsed by the stevedore and
his longshoremen employees, n14 and even if the winch
was defective when the sievedore came aboard and the
vessel is charged with Imowledge of the condition.
Respondents, on the ofher hand, defend the view of the
Court of Appeals that the vessel is subject to a
continuing duty fo wse reasongble care to discover
dangerous  conditions

care under the cirenmstances 1o protect them, We are
mable to agres wholly with either of these submissions, -

[**ERq4B)

n14 Because flie legislitive history suggesty that
theshipownér's tiability is to be Judged by Jand-
based standards, sée.n, 13, supra, it is tirged that
the District Court pioperly titued to atd applied

§ § 343 and 343A of the Reitatement (Second)’

of Toxiz. Butthe legislative history does not refer.

fo t,!ge'Resta!ement and also states that land-baged - .

principles of assumption of risk and contributory

negligence are ot to be applied jn § 905 @)
cases. This strongly suggests, as Kermaree v,

exposing longshoremen 1o
unreasonable rsk of harm and to exercise reasonable

Compagnie Generale Aransatlantique, 358 U8,
625 (1959), indicated, iti

principles applicable in -
Furthermore, since’ the lower. courts. are in
disagreement not only as to the applicability of §
§ 343 and 343A but also ‘as to their import ang
meaning when applied in the maritime context,

, those sections, while not iue!evﬂil;!. do not fumich -

sure guidance in cases such as this,

Comsidéring fiest the position of the Couit of -
Appeals, we ¢annot agree that the vessel's duty to the -

conditions caused [+¥1623] by the negligence or other
defaults of the stovedoire: Casex lividing the vesse] Hable

on the ground that it owed nopdelegable duties to protect
the Jongshoremen h

would [*169] be incqnsistent, with the Act to bold,.

neverthelesy, that the shipgwner has.a continning duty to
take reasonable steps to discover and comect dang

process. Sych An -approach wonld

rather than unseaworthiness, but fhe result would be
much the same. "[Creation] of a shipowner’s duty to
oversee the stevedore's Activity and insurg. the safety of
longshoreman would . . . saddle the shipowner with
precisely the sort of nondelegable. duty that, [¥#*14)
Congress sought to climinate by amending section, 905
(®)." Hurst v. Triad Shipping C., 554 F.2d 1237, 1349-
1250, n. 35 (CA3,1977); Evans v. 8.5, "Campeche,” 639
£.2d 348, 856 (CA2 1981). n16

nl5 "Thus a vessel shall not be Hable in
damages for acts or omissions of stevedores or
employees of stevedores subject to this. Act.
- Crumedy vs, The J M. Fisser, 358 U, 423,
Albanese vs. Marts, 382 US, 283, Skibinski vs,
Waterman 8S Corp., [360) F.2d 539; for the
mauner or method in which stevedores or
employees of stevedores subject, to. this Act
perform their work, 4. N, G. Stevedores vs.
Ellerman Lines, 369 U.S, 355, Blassingill vs.
Waierman SS Corp., 336 F.24 367; for gear.or
equipment of stevedores or employees of
stevedores subject to this Act whether used
aboard ship, or ashore, Alaska SS Co. vs.
Peterson, 347 U.S. 396, Raliz Societa vs. Oregon

3

from, injury were rejected. nis It .

peh g | Yon @.xepeatedly. resultin., "
holding the shipowaer solely. liable for conditions-thyt .
are atiributgble to the stevedore, rather. than the ship,
True, the liability would be cast in terms of nepligence. .

DY
Edal

G-00108

i
|
]
!

i
!
!
!

f
|




451US. 156, % 101 5 Ct. 1614, %%;.
68 L, Bd. 2d 1, ¥+¥; 1981 U.S. LEXIS 20

Steiedortig Co. 376 US. 35, or for ofter, " satnory daty o [+1624) thor Fusthermor, 0 our”

incss which, have been . -, cases indicdte, the stevedore Bommully wamnts to.

,‘his&nytqindé;ify.gheshipmfo;dmsuﬁnidﬁ

caused by the Btévédore's

P - ek of waytnty, i G uct oerise it
¢ 4 o ontractual wadertaking of the siévedore nor tho tightfl -
expectation , of the " vessel that e stevedore wonld = .

* categories of ymsea

judicially esablighed.. “This Yisting of cases 50~ dissharge bis duties in & workmanlike mesiner; aed

intended to reflect 2 Judgment. as to whefhey although the 1972 Amendments reliéved the stevedore of ~
, Tecovery on  paiiiontar aciwal sefti g could bo., .

pediued ot el ot R 2.

: o " perfoins his tagk propedy wilhct supervision by he’

 pl6 Much is mede of fe Commitecs' ship" - ST

. ﬂétmppiﬂxﬂnoﬁpiﬁghﬂ:bbin'fjs'intmdedtg'j . ‘

" dorogate frdin hie vessel's responsibility to take
appropriate comective action where it knows or
should have known uhout 2 dangeroua condition:"

id, But the

vessel's
adtion might be, 6i when it “should have known® -
of the condition, The‘ Committees did offer an-i

' prample: © gl il o, ety wo such .-
e .t , s s L. dwices '- safegm l ‘i'.m,alrv ‘_ﬁ‘ : ﬂv
"ﬁnéus?’f.fh{ mﬂ"pllﬁ,‘ Whﬂl’c [} lwgshoféma-n, - m,mimn‘t “segb‘-y w.ﬁm.‘-ﬂbﬁd%wmﬁ. .
lips on an oil spill om 8 vessels deck and is ;| " establihed by suich employers as the ‘Secratary 1
i’!m;‘ gﬁe Pmpos“'eﬂ muﬁm';'!m to Secﬁo! 5,.‘.2' ma‘y. dﬁgﬁi‘e ‘b&:‘l‘:e “ " o‘rn o‘" é; ts' “él__ﬁ": .

" wopld 'stil pormit st action against the vessel for * . R sy’ 10" protect the lif; Bkl

o el e stabich tha: 1 reasoably pcessary to" protect tha life, hialth, " -
- negliggnce.. T recover, must estal ak 1) ‘and gaféty of such émplbyees,.iﬁdto;e‘ndg:’safa '
thp vesgel put the fureign substayce, on the deck, giach employment and places of ehiiployment, and **
or Jnew that it was thers, and willfully or to preventiqj'urytolﬂsemployees."

217 Tillo 35.U. 5 C.:§ 41 provides in..
relevant part as follows: o e

stement-did not explai-what e - . i@y . ;. Byery cinployer shall fiimish and

')
ae
H

ility” i and-what “appropriate” ' suainfain, enployment and places of employmienf.”

0

negligently failed to rempve it; or 2) ihe foreign '

sibstmpe had been on the deck for such a peripg
an

of timé that it should have been discovered

emoved by

the vessel in the exercise of

reasonable cate by the vessel under the :
: ) _that the vessel
circumstances.” Id., at 10-11. joint emagloy

_However, when the, fajlure to remove fhe oil spill

."v.loyld PB *
exeicisé . of.
. gixcumstapces

fif' or "nepligent’ or What the

. which ghall be reasonably sife for his employees o
in all employments covered by this chapter'and *~

418, The Comitices ejosted the proposal

and the stevedors be considered
of jongshoremen. Rep-, P 8

[#171]  The appronch of fho indemmity cases in this
téasonable  care ynder the  Court, begining with Ryan Stevedoring Co. v. Pan-

would require was, jiot explicated Atlantic:8.5: Corp., 350 'US. 14 (1956), wes thot the. -

‘except to say that the “vessel will not be  stevedore. was in the.

hest-position to avoid accidents -

chargeable with the negligence of the stevedore  during cargo- operations and that the shipowner eould

or cmployees of the stevedore.” Id, at 11,

o)

[(*gRS] [***HR6] 'As a peoeral iatier, the
shipowner may xely on the.stevedore to avoid exposing. ;- " o
the longshoremen fo unteasonable hazards, Section41 of * handling the cargo, We held the vessel entitled to xecayer * o
the Act, 33 U. 8. C. § 941, yequites' thie stpvedore, the
fongshoremen's employer, to provide a "reasonably safe”

yely on the stevedore's

warranty to perform competeptly.

In ltalia Secieta v. Oregon Stevedoring Co., 376 US.
315 (1964), for example, the vesael was found Jiable for -~

injuries to a - [*¥*15] Jongshoreman caused by an

; »without negligence,

unseaworthy condition arising when' the stovedore,
supplied defective equipment used in. « -

. @ver against the stevedore, saying: . .
"Otegop, @ specialist in stevedoring, was hired fo

place fo work dnd to iake sisch safegnards with tespectto  load and wnload the petitioner's vessels and to sy oly the _

equipment and working ‘conditions as the Secrelary of .  oxdinary equipment necessary for these operations, The

Labor may determine
Jongshoremen. nl17

to be necessary to avoid injuty to  defective zope which created the condition of

The ship is mot the common * unseaworthiness on

employer of the longshoremen 18 and owes no such  shipowner liable to

the vessel and rendered the
the stevedore's employee Wwas

G-00109
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' [ﬁ**m‘

We amive at the more difficult 5nd

the course of which the longshoreman wag fnjured wére' * recurming issue involved Jn this cavs; What are ihe

in the hands.of the employees of Oregan, Not only did

: shipowner's ' duties' when ‘e

the agreement between the shipowner place contrul of,* dangerous condition exists or bas devéloped in o cargo

the operations. on the, stevedore, company, but Oregon
was also.charged wnder the contrapt Mzﬁ-ﬂ;e m;;msim e

g
[P g

of thess ppratigus. "Although none” of” these Jptors "’

. Opexilién, which is known 1o Wp glevedore [*173] 4o

which may cavsé injary t the igstioremmian? Must the
owner'take some detion? Scindis and'the Distriot Court

affect the shippwner's primary. labili 29 the injured”  would have it that the’ vessel is entitled tg rely on the
employee of Oregon, since it M&@zphrémmgﬁy, . ewpertiss and responsfbility of ihe stevedore and js not
vesse] is strict and noudelegable, and oxtends to hosé * liable for injurics caused by damgers kmown by or

who perform the unloading and
cf. Pope & Talbos v. Hawn,

demonsiraté that Orégon was in a far better position than

the shipowner to avoid ‘the acciiesit.

defers to the qualification of the stevedoring- contractor
in the [E173] seicotion and yse, o equipment and relies
on the Gomipefonoy of the stevedore obupay.” Hyat

322-333.819"

The 1972 Ametidments forecloséd, Indembity of the
shipoymer ? the Wc&m&gﬁ 305 (b) cases; buf they

algo rejecie

uandermine the §
the stevodigy would erfo

otm ;
competenge and see }p the safety of the carge operations,

n19 See also the cases cited in n, 11, supra,

Of course, in the sjtuation, presented in the falig
of the shipowner
would na'longer obtain under § 905 (b): n20

case, the faulfess liability

We aré of ‘the view that absent contraci Provision,
positive 1aw, or custom to the contrary -- none of which
has beén cited to us in'this case — the shipowner has no
general- ‘duty by'way of: supervision or inspection to -
' discover dangerous
conditions that develop within the confins of the carge

exercise teasohable: care to

operations that: are assigned to the

fiecessaxy consequence i that the shipowner is not liable |
to the longshoremen for injuries cauged by dangers.
unknown to the owmet and about which ke had no duty to
inform himself, This conclusion is plainly consisten - ...
with the congressioual'iitent to foreclose the fauldess ., -
linbility of the shipowner bBased om a theory of .

unseaworthiness or nondelegable duty.

within Iimits, i entitled to Tely én the stevedore; and
owes no duty to the longshoremen to inspect or supervise
To the extent that the’
judgment of the Court of Appeals rested on a contrary

the cargo ‘[**1625] operations,

view, we disagree.
[**16] 1V

Ahe' nation of 2 nondelegable dnty on ‘the
shipowner tp pfovide a saf¢, place to work and did not

fifisble expectations of the véssel that

loadiﬁg portion of the " obvious fo the stevedore, who, if he fails Jto take proper
ship's work, Seas Shipping Co. v. Sieracki, 328 U.8. 85, i

' precaiitions, s necéssarily the sole and roximite cause

346 US. 406, they - of theinjuiy. These is arguable support for this Bosifion
inom'casqs_., . Y o L

Tho' shipowner In Grimady.v. The.J. H, Fisser, §58: U5 423

(1959), a shipls sinch: had besn set-by ship's officers to
shut off the current at twice the safe Working load of the
unloading gear: The.gear. parted when subjected to undue
strain because of the uegligence of the. stevedore, The
Couit held the ship unseaworthy,
cases, the Coaort declared that the longshoremen's
protection against nuscaworthingss’ “imgoses a duty
which the ‘pwner of the vessel'cmandt deicate," a duty
which, as to sppliancés, "does

yeus them; he xaust keep thénh ii'ofder.* Ths shigowndr *is

With réasonable not xélieved oft‘ﬁbggrggﬁb‘mibiliﬁ'ésbyjﬁnhg;@é&g!;of
the loading or unloading of thé ship ove to b steiedoring

o company.” [d, af 427. The Cout; “nevérthelsis,

permitted ‘the “ship to T¢00vé. over from the sigvedore
"sinco, the negligence of the stevedures .. ; brbught the
unseaworthiness of the Vessel into play,.. » 1, at 429,

020 Justice Harlan, joined by Justices
Frankfurter gird Whittaker, dissented, being of the
view that the ship Was not unseaworthy, and that
if it was, the ship was not entitled to inderdnity if
the stevedore merely brought into play the

- unseaworthy condition of the ship's’ own
stevedore, The cquipment.  Crumady was reaffiomed in

Waterman S8, Co. v. Dugan & MoNamara, Inc.,
364 U.S., ar 423,

In Crumady, the Conrt declared that “those acting
for the vessel owner" had adjusted the winch "in a way
The shipowner;.. - ;

1., at 427. 1t thus appeared that thie vegse
been negligent, yet it ‘wag éntiffed to shift jts entirg

likewise be justified in expectiig Szattle to perform fits -

undertaking and Should therefore have no duty or "~

Consistent with past’

5% it wilh, supying

-that made it unsafe. and dangeroyis for the ‘%o;k éat haI::." v
ad at least’

. Jability to' the stevedore +{74] becanse it was entitléd -

. 'to rely on the stevedpre's undertaliing to perform in a _
Wworkmanlike manner,  Arguably, Scindia shoald " "
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- yosponsibility with respect to the ship's winch, which, if
- defective, was obviously so and which the stovedore
. confimued to nse.

. The court below rejected tis position, holding that
if the vessel should realize that the condition presents an
. nnreasonsble xisk of hams, it is Ywble if it "fuils to
excrcise reasonsble gare under the circumstances” o

protect the Jongskioremen. The court did not suggest how

io recognize an "unreasonable risk" of hanm fom m
obvious ditnger or suggest what resonable care nnder
the circumstances mightbe, -
[“*17] The Court, of Appeals for the Second
. Circuit, while disagresing with the duty-to-inspect thesis
of the Court of Appeals in the present case, has also
yejected this gosition, miling that although the ghipowncr
is normally entifled to rely on the stsvedore. 10 giard
against - hezards fo jts employees,- "there may be
circumstances in which it would not be reasonable for
the shipowner to sssume that the stevedore will correct
the problem.” Evans v. §.5, "Campeche,” 639 F.2d, at
856, n21 As that court 'sees it,, [*¥1E26] more
knowledge bf the [4175] danger would riot be sufficient
i itsel 10 fasten such a duty on the shippwmer, but if the
shipowner should anticipate that the stevedore will ot or
cannotgon_eetﬂledangerandthutmalongshorem
cannot avoid it, then the shipowner's duty is triggered to
take stops, reagonable in the circumstances, 1o eliminate
or nentralize the hazard, We are presently unprepared to
agree that the shipowner has precisely the duty described
by the Court of Appeals for the Second Circuit, but for
the reasons that.follow we agree that there are
circumstances in which the shipowner has a duty to act
where the danger to longshoremen arises from the
malfunctioning of the ship's gear being used in the cargo
operations. ) e

121 ‘The panél was divided, Judge Meskill
wrate the principal opinion joined for the most
part by Judge Friendly, who also wiwile 2
concutring opinion, District Judge Bonsal, sitting
by designation, dissented. The majority could not
accept the motion that the shipowner had a
continuing duty fo inspect the cargo openations
since "o so tequire’ would 'saddle the shipowner
-with precisely the sort of nondelegable duty that
Congress sought to eliminate by amending
section 905 (b)) Hurst v. Tviad Shipping- Co.
supra, 554 F.2d at 1249 n. 35." 639 F.24, ot 856.
The majority also rejected the so-called "oontrol
test" which the court thought would,
inconsistently with the statute, entirely relieve the
ghipowner from any liability for accidents
occurring in the course of operations under the

control of the stevedore. The majority's approach,
- which is ‘considered consistent with § 343A of
the Resintemont ‘and which it called the
. "reasonable enticipation standard,” wonld plece 2
duty of care on the vessel when it would be’
" unreasonable to assume the stevedore will deal
 with an apparent hagard - for example, "wheie
{he dangerois condition would be too difficult for
the stevedore alone to remnedy, or where the -
custon in the industry places the burden of acting
an the shipownes, or where the ship affimatively
joins in the deision fo continue despite the
Tnzard.” 639 F.2d, at 856, The comt should
endesvor "o reach a rcalistic conclusion
the shipowner's  yeagonuble

 concerning
' anticipation.” Id, at 856-857.

On the facts posited here, for two days prior to the
accident, it had been apparent to those working with the .
winch that this eguipment was malfunctioning, Bven so, .
whether it could be safely used or whether it posed an
unressonable sisk of ham to Santos or other
longshotemen was a matter of judgment committed to
the sicvedore in the first instance. The malfunctioning
being "obvious and Seatile having continued to yde i,
Soindia submits' that if it was'aware of the ¢ondition or
was charged with knowledge of it, it was nevertheless
entitled to assume that Seatile, the specialist in loading -

and unloading, considered the equipment reagonably eafe

and was entgﬂed to xely on that judgment.

[***HRTA] Yet it is quitc possible, it secms fo us, hat
Seattlé's judgment in this respect was 5o obviously
improvidént thist Scindia, if it knew of the defect and that "
Seattls was continuing to use it, should have realized the |
winch presented [*176] ‘an unreasonable rigk of harm t6" "

. the longshoremen, n22 {***18] md that in such

circumstances it bad a duty to intervene and repair the
ship's winch, The same would be true if the dofect '
existed from the ontset and Scindia must be deemed fo
have been aware of its condition.

[++*HRTB]

122 We agree with the Court of Appeals that

* theshipowner may not defend on the ground that
Santos should have refused to continue working
in face of an obviously dangerous winch which
his esmployer, Seatile, was continuing to use, The
District Court erred in ruling otherwise, since the *
defense of assumption of xisk is unavailable in §
905 (b) litigation. See also Napoli v. Hellenic

" Lines, Ltd., 536 F.24, at jog.
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i

As we bave indicated, the Iegal duties placed on the
stevedore aud the vessel's justifishle expectations that
those dutiey will be  performed : i
determining whother the shipowner has breached its
duty... The" trial, court, and where appropriate the jury,
should; thys be.made aware, of the -Scope of the
stevedore's duty under the positive law, Byt an equally
ascessary fnquity is whether the, perfinent sigtutes,
regulations, or custom place or assume a'continuing duty
on the vessel to yepair defective ship's gear being used by
the stevedore in the cargo operation. n23

. D23 Tt may also be that the contract between
the . stevedore and the shipowner will have
provisions specifically. beating on' the dispute,
The contract between Scindia and Seatile is not
part of the record in this case,

The statutory duty of the stevedore under § 941t *

7.4

provide a safe place to work has been implemented by
the Safety and [**1627] Health Repylations  for

Longshoring. 29 CFR § 1918.1 ot seq. (1980). Subpart
F of thege regulations,.§ 1918.51 et.seq., deals with the

use of the ship's gear by the stevedore. Section 191‘3;,51“ N
(b) provides that “[any) component of cargo handling'

gear, .. which i visibly uncafe shall not e used unii

meds gafe,’ Jn adgition, § 1913.53, dealing with cargg
weinches, provides that “[any} defect or malfungtion of

winches shall be reported immediately to the offiger '

charge of the vessel,” § 1918.53 (a)(S); that it the cass -

of electrical winches "[when] the eleclromagnetichor .

offier service brake is unable to hold the Joad, the winch,
shall not bo usel [¥177] § - 1918.53 (c)(1); and that

“[employees] shall not be permitted to tamper with or” .

adjust electric control circuits," § 1918.53 (c)(2). n24 ]

Even in the absence of other statutary or regujatory law

plecing, on the shipowner the obligation to repair 3

- defgetive winch, n25 a possible inference from [et19]
the [*178] provisions already described is that when a
defective winch is discovered, it should not be Tepaired

by the stevedore but should be reported to and repaired
by the shipowner. If this iy the case, the situation comes
down to this: If Scindia was aware that the winch was
mslftmctioning fo some degree, and if there was a jury
issue a§ to whether it Was so upsafe that the stevedore
should have ceased using it, could the Jury also have
found that the winch was so clearly wisafe that Scindia
should. have intervened and Stopped the loading
operation uatil the Winch was serviceable? .

124 Petitioner acknowledged in ifs bricf that
only the shipowner could have x¢paired the
defective winch, Brief for Petitioner 24, but

argued that even if notified of the defect, it would
merely have had the opportunity, but not the -
doty, to repair. Tr. of Oral Arg. 10. ) -

)

825 The United States Coast ‘Guazd bas |,
issued: regulitions with respect to- the gear and .

paient of. cargo- ships. 46 -CER Th.- i, .
seg‘lihapter 1, Catgo and Miscellaneons Vessels W
(1980). For ships to which the regulations are .-
applicable, the shipowner must obtain .a,,
certificate of inspaction at stated intervals. There
are detailed requiremenits for the testing of

., winches, There is pravision " fof. aocepting the '

ficate  of privite *'testing organizations
recognized by. the ,Coast Guard, sich zs ‘the v
International Cargo Gear Burean, Inc., which has
its own manual spec necessary ‘testing -
procedwres.  The regulations, however, do not
appear to specify the respective duties of the -
vessel and the stevedote in situations such a8 wé
now have before, us." ' Scindia assers that the
Coust Giard regulations' place no continuing duity
‘on the shipowner to.inspect the ship's equipment
during cargo operations, Tt. of Oral Arg, 14.
Also, the M/S Jalaraps appears 10 be'ap Tadian
. ship and may not bg' covared by the regulations, *
Which o siot apply'to “fany] veisel.of a foreign
. Wation signatory fo the Infemational Converition™ °
for Safety of Life at S¢a, 1960, and which hag or" - )
board a curent, valid saféty” pquipment” '
. certificate.” 46 CFR § 90.05-1 (1930). L

We note with some interest that in affioming, -
8 jury verdict foi: a longshoreman-in frizarry v
Compania Maritime Navegacion Netumar, 5. Auiss
No. 79-7876 (CA2, May 22, 1980), cert. pending,
No. 80-94, the Court of Appeals for the Second
Circuit relied on the Joint Maritime Safety Code
isgsued by the New York Shipping Association,
Inc, the International Longshoremex's
Association, and the Port of New York Joint
Safety Commitee. The- Code was prepared
purstant to the terins of the labor agreement
between the shipping association and fhe
longshoremen's “vinion, and ‘contains what i
‘described as "the commonly agreed om practices
for working together sifely:" The provision of the
Code relied on by the Court of Appeals states. that
"[the] owmer, master 'and oificers of the vessel
shall supply and maintain in safe condition for
use all ship's gear ‘equipment, tools and work
spaces which are to be nsed in stevedoring
operations,"

G-00112




P

451 U.S. 156)% 101 8. CL. 1614, *;

68 L. Ed. 2d 1, %% 1981 U.S, LEXIS 20
- ! ! . : b ' "-" ! ) N .
-J*HRSA) We raise thmfe;geéﬁoﬁbntd%::tm CONCURBY: L
them, since they are for the trial contt in tho first instance .
sud since neither e el nor appelldte' dourks need deal BRENNAN; POWELL-
wiﬂnh;éqmnlehsr‘mémismfﬁgienteﬁdmcemsnhmitm .
the jury cither that the shigowier was sware f sifficient ~ CONCUR: -

facis to concludsthat fhe winchwas it i propién‘erider,
or that the winch wait defectiye whea ¢iigo “operations
began and that, Scind ‘it chargeable with knovwleiliie
of its condition. '!:he_D.istddt‘Qomt comeluded that there
was 16 triable issue of fact as'to wheiher the shipivirier
knew or ghould have Imown of thealleged condition of

thé wingh. The Court of Appeals' réad thé' record:iguite
differently, mg thiat there 'was a-disputed material fhot,

which the District Couri [**1628] shoild not itself have
resolved, with respect to the shipowner's actual or
consbouctive knowledge of the condition of the winch. To
the extent that this concinsion was bised on the Couxt of
Appeals' enoncous view that the vessel should have
known the ficis because of its duly fo inspect the
stevedore's cargo handling’ operation, it was infin. Buf-"™
as we undexstind the opinion below, 'the  Coukt of -
Appeals held that there was a trisble issue as to whether

the shipownér had actual knowledge of the failive i the”

winch's braking mechanism or was chargeable’ with-
knowledge because the winch was defective from the

outset. Based on.our own examination of the record, we -

agree with the Court of Appeals in this respect and with

its conclusion that the District Court eed in granting

[*179)_swpmary judgment. The case should be returned
to the Distdet
under appropriate instructions, n26

[“*“FIR8B] Tt

126 ‘Of comrse, it Tas not been determined’
_ whether thewinch was defective’ or if it was,”

when it became defective and whether the defect
contributed to te acéidént. I itie effective cause -
was.a simple act'of operational negligence by the :

orané, operator or- the hatch tender, the vessel ..

.would not be liable in any event. Cf Usper v
Luckenbach - Overseas Corp,, 400., US; 494, .
(1971). The Disirict Court apparently thought this
conclusion was necessifated by the fact that the
stévedore wes in operatiopal control and ‘wis
necessarily the sole .caq§e,6ftlye accident,

[#420) Accordingly, we affirm the judgmwent of
the Court 'of Appeals and xemand the casé to that court -
for further proceedings consistent with this opinion.

So ordered. o

THE CHIEF JUSTICE took no part in the'decision
of this case. :

* ™ aver fo the sevedore or fo’supeivise the stevedore ifa:

¢ l‘\f"..‘l:.llﬂ

Court tind; i hiscessary, tried t0'a jury ™

JUSTICE. BRENNAN, wih whom JUSTICB
MARSHALL, md JUSTICE BLACKMUN joi,

My views are' that undér the 1972 Amendments: (1)
a shipowiier has a general duty to excrcise reasonable
care under the circumstances; (2) in' exerching
reasonable. care, the shipowner must: take reasonable
steps to determine whether the ship's- equipment i safo
before turning that equipment over to the stevedore; (3)
thé shipoymer has a duty to inspect the equipment tuged.

£y

* cnstom, contract provision, law "ot regultion cre

- either of those duties; and (4) if the ghipowner ha sotial" 4

! kmowledgo that equipment in the ool f i stevadies ",

i in an unsafe condition, and a easonabls belief that the's '
mpmd;u ﬁ{e ﬂﬁﬁowﬂg'mxf&

Mg

stevedore will not xemiedy that conditioi, { i
. bas @ duty either to halt ths stevedoriig' operation, ¥

** make the gtevedore climinate the unsafe’ Gondition, of u,?:,.gx;r‘,
’ G A

eliminate the wnsaf conlitioit itsélf. C

[URY 1

consistent with these views, I join the Court's opinfon.

REHNQUIST joins, concuming.

basic thrust - placing the primary
stevedore for avoiding injuries caused by obvious-

+ hazards, 1 write only to emphusize the distinction .

between this approach and the general “reasonableness”
standard adopted by the Ninth Cirouit in this case.

Under the Court's opinion, "the shipowner has no
general duty by way of supervision or inspection fo

. exercise repsomable . care 0 " discover dangérous
..conditions that develop within the confines of the cargo
.~ opetations that are agsigned to the stevedore.” Anre, at

_.172. In addition, the opinion makes clear that the

shipowner has:only a limited duty with respéct to
obvious hazards of which it is aware, Althiough the
- shipowrer caunot refy in all cases on the judgment arid

* primary responsibility of the stevedore conceming what

. ‘conditions allow .safe work to continue, safety is a
"matter of judgment committed fo the stevedore in the
first instance.” Ante, at 175, Only where the judgnient of
the stevedore is "obviously improvident,” ibid,, and this
poor judgment either is known to the shipowmer or

“reasonably should be enmticipatéd = under the
circumstances, does the shipowner have [**1629] a

)

l’x‘

-
Sy L

[*180] “ Since 1 read the Court’s: opinion o be -:. .
JUSTICE, POWELL, “with whom JUSTICE " -

1 join the Cowr’s opinion because 1 agree with its: ' oy
busden on the ..
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451 U.S. 156, *; lDlS Ct. 1614, **;
68 L. Bd.2dl.*** IQBIUS.LBXISZO

duty to intervene. nl As the [***21] opinion poinis out,

the customs and vegulations allocating responsib:l:ty for .

particnlar repairs axe highly relevant to this # mqnmy

0l Iu my view, the Restatement standard ‘-
adopted by the Second, Fourth, and Fifth,
Circuits, gee ame. at 162, n. 9, and disouseed *
miost vecendly fn Evans v. 8.5, *"Campuche,” 639 -
F.2d 848 (CA2 1981), is consistent with the plaul
intent of Congress to impose the pnmary
regponsibility on the stovedore. Although- it is :
xmuecessary in this case.for the courttoadopt
this standard fully, X do wot. understand our.,

opinion fo ba“mconsistent wuh i, .. e

[*181)
reasqnablextess standard like that ted by the court
below is. that, it fails to' deal with the prgbleins of
allocating reyponqibnlity botween thie tevedore anidths °
shipowner., it miay be’ ilxat it is "xéagopable” for-a'’
shipomermrelypnﬂxp edoretbdiscoverandavmd
mostobvnouahazatﬁit, it w mamtbyp
' longshoxenmn, 8 juy is p:re,sented with the qmgle
question whether it was ”reﬁg?mble" for the s’h;powner
to fuil to take action conciining a particuldr obvious'
hazard, the jury will be quite likely to find Libility. Xf

such an oufcome Were in - become the-norm; neghgent :

stevedores.would be receiving windfall recoveries iy the
form of reinibursemeit for the statutory myniients’
made to the injured longshoremen. n2 “would -
decrease significantly the incentives toward | saféty of the
party in the best position’ to prevent injuries, and
undercut the primary responslbihty of that party for;
ensuring sat'ety :

.
¥

2 Under.33 U, S C§ 905(b),the '

shippwper s liable in damiages to the -
longshorcman if it was negligéit, and it may not
seek to recover any part of this Linbility from the
‘stevedore,” The' longshioréman's recovery is not -
reduced t6 reflect the negligence of the stevedore. -
Ea‘mmpdv v: Compagnle * Generale
Transadlgntique, 443 US. 256 (1979). Under 33 *
Usc§ 93 ‘the stevedope - dvei if
concum:nﬂy neghgent - recgives réimbursemént
for its statutory benefit payments

Iongshoremain, np to the full atnount of those
paymenty, Ses alio Bloomer v. Libérty Mumal
Ins. Co., 445 U.S, 74 (1980) (stevedore's Tien ‘s
not reduced by ifs proportional shiare of the casts *
of litigating the negligence suit). As a result of
this automatic reimbursement, there is a danger
that "concurrently megligent stevedores will be

fothe-

Y

'l'he difficulty * ‘with & 'muore geneml“‘

insulated from the obligation to pay stetutory
workmen's .compensation benefits, and, thus will
bave i ingdequate, incentives to pmvida B safe’
woxkin environment for pmployees.
ting ne IR ca8EB i nb!,',m“%
ayoidsble. bazards, dhis, dang v&h

ﬂmtthestuveg!oge

unless the, shigoiymer's mmw is ﬁm:,t;gt to the _‘. ’
wosial gasé. in, srhich it shovld e, antjcipited
vﬁllfmmactxeasmbly Any "

mors stringent, or less defined, xule of shipowier *
Linbility. will skcwﬂlemmm:yschpmeinaway b

Congresg.could not hnve mtgnded. CL Canizio

v. Faprell, Lines, Inc, 579 F.2d 682, 637-9'88‘ 5

(mz 1978) (mndly,d dissvnﬁns) CT

thum To Full Tgxt ppmion

-+

32 Am Jur, 2d, Fedeml Employm' Liability and ‘

Compnnﬁaﬁon Acts 84v87,, ",

14 Am Yar 'mm 653 Handlmg chims for In;unes o 7
! Longshommqn o

v : s.f
ol ‘

335’35‘5'995 ,.-;:""s i AT 1.*. Cee

e g

- US L B Pigest,Siring 15,7

ALR Quick Index, Longshoremen

Federal Quick: Index, Longshoremzn qnd Ha:hm'
Workers ‘ i ) .

Amntntionlieferences: U
Whiit standard ‘of hegligence applies in action for
- injuries by longshnremnn or other worker against
sbipowner under 33 USCS 905(5) of the Longshoremen's

and Harbor Workeis' Compmsnﬁon Act Amendments of
1972, 5(MLR Fed 378’. .

Longshoreman's stnct lmb:lity claim against vessel
owner as barted- by 1972 amendment of 5 of
Longshoremen's and Harbor Workers' Compensation Act
(33 Uscs 905(b)) 29. ALR Fed 784,

Shipuwner‘s Ixabxhty for § mguxy ‘caused to seaman qr
* longshoreman by cargo or its stowage. 90 ALR 2 710.

Custom as fo loadmg, valoading, or stowage of
-cargo as standard of cave, in action for personal injury or
+.death of seaman of longshoremim, 85 ALR2d 1196.

RN

" L Ed Index fo ‘Antos, Longshoremm and Haxbm‘ T
Workers S e wey s e

Pt e, .
ot "
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ALBERT HOWLETT, PETITIONER v. BIRKDALE

SHIPPING CO., 8. A.

ON WRIT OF CERTIORARY 7O THE UNITED STATES COURT
QOF APPEALS FOR THE THIRD CYRCUIT

" Ne 93-G70. Argied Agril 20, 1994—Decided June 13, 18 _
JusTice KENREDY delivered the opinion of the Court.
Under §iib) of the '

on Act, 33 U. S. C. §0050), a chipowner
must exercise ordinary care to maintain the ship and its
equipment in 8 condition so that an expert and experi-
enced stevedore can lond and unload cargo with reason-
able safety As & corollary to this duty, the shipowner
must warn the stevedore of latent hazaxds, as the term
is defined in maritime law, that are known or should be
known to the shipowner. This ease requires us fo define
the circumstances under which a shipovmer must warn
of latent hazards in the cargo stow or cargo area,

. : . !

The case strives after a grant of summary jodgment
to respondent Birkdals Shipping Co., 8. A, so we
consider the facts in the lightmostfavorablehpeﬁ-
tioner Albert Howlett, Howlett, a Jongshoremsn em-
ployed in the Port of Philadelphia by stevedoxe Northern
Shipping Co, was injured while diecharging of
cocoa-beans from a cargo hold on- the MA Presidente

and Harbor Workers'.

Thanez, a ship owned aud pperated by Birkdale. During

the unjoading operation, Howlett and three other
Yongshoremen hooked up a draft, or Toad, of bags stowed
an the tween dedk of the hold. When the ship’s boom
lifted the draft out of the hold, an §-square-foot area of
the tween deck was . Howlett, who was stand-

ing on surrounding bags, jumped down about three feét

to the deck, where he slipped mnd fell on a sheet of

clear plastic that had been placed under the cango. As’

a vesult of his fall, Howlett sustaiped sexions injuries

that have disabled him from returning to work as @
against, Birkdale nnder. §5(0) of *

longshoremsan.

Hovileit brought suit
the Act. Both pexties agreed that it is enstowary to Jay
paperdplywaodonnsteeldeekhpﬂectastowof

cocop beans sgainst condensation damage, They elso.
protecting the beans, it was

agreed that, for purposes of
mproper to use plastic, which tends 1o eggravate

condensation damage rather than prevent jt. Evidence *
roceedings that the . .
independent stevedore. engaged by Bikdale to load the -

adduced during pretxial p

beans fn Guayaquil, Ecuador, had placed the plastic on
the tween deck, Further evidemce showed that the

" vessel had supplied the Guayaquil stevedore with the

plastic, along with other material used in stowing cargo,
including paper, plywood and dunnege. Howlett daimed
that before jumping to the deck he did not gee the
plastic, which was covered by dixt and debris. He
charged that Birkdale was umegligent in failing to warn

_ Northern and its lougshoremen-employees of this

dangerons condition. :

The United States District Court .for the Eastern
District of Pennsylvania granted summasy judgment in
favor of Birkdale. Relying upon Derr v Kewesaki Kisen
K. K, 835 F 2d 490 (CAS 1987), cert. denied, 466 U. S.
1007 (1988), the court held thal Howlett, to prevail on
his faflure-to-warn claim, had to demonstrate that
Birkdale had actus] knowledge of the hazardous condi-
tion, and that the condition was nol open and cbvious.
Aftér reviewing the record, the court concluded that
Yowlet! had failed to present evidence sufficient to
sustain his claim, The vourt declined to infer that
Birkdale had actual knowledge of the condition from the
fact that it had supplied the Guayaquil stevedore with
the plastic, reasoning that “being the supplier of equip-

1

)

ment does mot pecessarily imply knowledge of jts
intended purpose” App. to Pet. for Ceri. 4a. The court
further declined to infer actual knowledge from the fact
that the members of the vessel's.crew were present on’
the top deck during the Joading operation. And even if
the Guayaquil stevedore’s improper uee of plastic had
heen apparent to the crew, the oourt continued, “thep it
readily transpires that this was an open and abvious
condition™ for which Howlett could not recover. Joid.
The Comrt of Appeals affirmed withoat opinidn, judgt.
aorder reported at 698 F. 2d 1003 (CA3 1983).

We granted ‘certiorari, 520 U. 8. . (1554), to resolve
a confiict among the Circuits regarding the scope of the -
shipowners' duty to wam of latent hezards in the cargo

stow, an jnquiry that depends in large part upen the

" patore of the shipowners' duly to inspect for such

defects. Compare Derr v, Kawasaki Kisen K K., supra
(vessel need not inspect or supervise the loading steve-
dore’s cargo operations for the benefit of Jongshoremen
in later ports), with Turner v. Jepan Lines, Ltd., 651
F, 2d 1300 (CA9 1981) (vessel must supervise a foreign
stevedore’s loading operations), cext, denied, 459 U. 8.
967 (1982), n

The Longshore and Harbor Workers Compensation
Act. 44 Stat. 1424' as mended. 330.8 C. 5901 et 8§64,
establishes'a comprehensive federal warkers' compensu-
tion program that provides longshoremen and their
families with medical, disability, and gurviver Benefits
for work-related injuries and death,

“ffic question whether Howlett produced evidence
sufficient to hold Birkdale liable for his injuries turns on
the meaning of the term “negligence” in §5(b), Because
Coagress did mot “specify the sﬁts or dmisions of the
vessel that would constitiite negligence,” the contours of
a vessel's duty to longshoremen are “left to be resolved
throuih the ‘application of accepted princiilesof tortlaw
and the ordinary process of litigation” Jd., at 165-166.
The starting point in this regard must be our decision
in Scindia Steam, which outlined the three general
duties shipowners owe to longshovesten. The fivst,
which courts have come to call the “turnaver duty
relates to the coudition of the ship upon the commence-
ment of stévedoriog operations. See id, at 167. The
gecond duty, applicable once stevedoring operations have
begun, provides that a shipawner must exercise yeason-
sble care to prevent injuries to I in aveas
that remiin under the “active control of the vessel”
bid, The third duty, called the “duty to infervene,”

. concerns the wessel's obligations with regard to cargo

operations in aveas under the principel control of the
independent stevedore, See id., at 167-178 .
The allegations of Howlett's complaiiit, and the facts
adduced during pretrial proceedings, finplicate only the
vessel's turnover duty. We provided a hrief statement
of the tornover duty in Federal Marine Terminals, Inc.

. v Burnside Shipping Co., 394 U. S. 404 (1969): A vessel

must “exercise ordinary care under the circumstances” to
tarn over the ship and its equipment and appliances “in
such ‘condition that an expert and experienced stevedor-
ing contractor, mindful of the dangers he should expect
to encounter, arising from the hazerds of, the ship's
service or otherwise, will .be able by the exercise of
ordinary care” to -carry on carge operations “with
reasonable safety to persons amd property” Id., at
416417, n. 18 (internal quotation marks omitied); see
also Seindia Steam, 451 U. S., at 161, A corollary to
the turnover duwly requires. the vessel to wam the
stevedore “of any hazavds on the ship or with respect o
jits equipment,” 50 long as the hazards “are known to the
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. course of cargo operations. In addition, the vessel's duty .
to warn is eonfined to Jatent hazards that “are known to ¢

vessel or ghould be kmown to it in the exercise of
reasonable cave” and "wonld likely be encoumtered by
the stevedove in the course of his cargo operations,] ave
not known by the stevedorel,] and would not be obvious
10 or anticipated by him if reasonably competent in the
perfurmunce of his work" Jbid.,, citing Marine Termi-
nals, supra, at 416, n. 18, Although hoth components of
the tornover duly sre related in various yes

Howlett confines his case to an allegation that Birkdale

- failed to warn that the tween deck was covered with

plastic xatber than (as is ordinarily the case) paper and
Most turnover coses brought under §5(b) concern the

-, vondition of the ehip fwelf or of equipment on the ship -

used in stevedoring operations. .

The turnover duty to warn,
however, may extend to certain latent hazards in the
cargo stow. This ic so because an improper stow ean
cause injuries to longshoremen, see, eg., Atlantic & Gulf
Stevedores, Inc. v. Ellerman Lines, Lid., 369 V). 5. 355
(1962); Ryan.Stevedoring Co. v. Pan-Atlantic 8. 8. Corp.,
350 U. 8. 124 (1956); Clay v. Lykes Bros. 8. 8. Co., 526
F. Supp. 306 (ED La. 1981); The Etna, 43 F. Supp, 808.
(ED Pa, 1942), and thus is among the "hazards on the
ship® to which the doty to warn attaches, Scindia
Steam, 451 U. 8., at 167.

* The precise contours of the duty to warn of latent

hazards in the cargo stow must be defined with due

regard to the concurrent duties of the stevedore and to ..

the staiutory scheme as a whole. It bears repeating
that the duty attaches only to latent hazards, defined in .
this context as hazards tliat would be neither obvious to
nor anticipated by a competent stevedire in the ordinary

the vessel or shauld be known to it in the exercise of

" ressomable cave” Ibid. Absent mctual knovledge of a

hazard, then, the duty to, warn may attach only if the
exercise of rensonable care would place upon the
shipowner an dhligation to inspect for or discover the
hazaxd’s existence, See Kirsch v, Plovidba, 971 F. 2d

1026, 1029 (CAS 1392) (“{TThe ehipowner’s duty to warn
. sperations for the benefit of

the stevedore of hidden dangers necessaxily implies a
duty 4o inspect to discover those dungers").

Howlett, relying upon the Restatement (Second) of N

Torts §412 (1965), maintains that a vessels obligations

in this regard are broad. Section 412 provides that am. .

owner of land or chattels who hires am independent.
contractor must take veasomable steps to “ascertain
whether the land or chattel is fn reasonably safe
condition alter the comtractor’s work is completed” In
light of this provision, Howlett argues that “a shipowner, .
who has hived an independent contractor stevedare to
perform the work of loading cargo sboard its ship, hes,
2 duty to make Teasonahle’ (not continnous) inspections?
dyring and after cargo operations fo discover dangeraus
conditions in the stow. Brief for Petitioner 27. By
We decline to adopt Howlett’s proposal. As an initial
matter, we xepeat our caveat that the Restatement’s
lond-based principles, “while not irrelevant, da mot

fornish sure guidence™ in maritime cases brought under |

§5(). Scindic Steam, 451 1. S, at'168,n. 14, On a
more fundamental level, Howlett’s contention that a

and after stevedoring operations, to discover defects in

the stow contradicts the principles underlying our

decision in Scingia Steam. The' plaintif longshoreman .
in Scindia Steam, injured by cargo that fell from a
defective winch, alleged that, the shipowner should have

‘Id., at 372.
© .The ruie refigvin
. upon 'tlie jusitfiable expectations of the vessel that the

. “hased'on a

intervened in the stevedoring aperations and repaired
the winch before permittivg operations to continue, The
case thus tarned not upom the turiover duty but upon
thempeafﬂxevesse!’adntyhinteneneoneecargo
cperutions have begnu. We bheld that the duty to
intervene, in the event the vessel has na knowledge of
the hazerdons wndlhq‘:n. is linﬂtedh T:hlbsent contract
provision, positive ; ‘or custom t e contrary” g

“has mo genersl duty by way of supervision or

inspection to exercise reasonable care to. diccover

dangerous conditions thet develop within the confines of
the cargo aperations ‘that are assigned 1o the stevedore”

vessels from this general duty rests

stevedore would perform with reasonable competentce and
&ee to the safety of the cargo operations.” Ibid.; eee also
Hugeo v. Dampskisakileselskabet Incl, 170 B, Supp. 601,
603-610 (SD Cal. 1959), afi*d sud nom. Metropalitan
Stevedore Co.’v, Dampshizakiieselskabet Int'l, 274 F. 2d
875 (CA9), cext. denied, 363 1. 5. 803 (1860). These
expectations dexive in part from §41 of the Act, 33
U, 8. C. §41, which requires the stevedore, as the
longslioreman’s employer, to provide a “reasonably safe”
placa to work and to take safegnards necessary to avoid
injuries. Scindia Steam, 451 U. 8, ot 170. The
expectations also derive from indemnity cases decided
prior to the 1972 Act, which teach that “the stevedore
{is] in the best position o aveid accidents during cargo

. operations” and that “the shipowner fcan] rely on the

stevedorels warranty ¢ perforin competently” Id., at
171, citing Jtalia Societa v. Oregon. Stevedoring Co., 876
U. S. 315 (1964); see alsy 451 U. 8., at 175 (safety is “a
matter of judgment committed to the etevedore.in the

. Brst instance®). The. stevedore’s” obligations in' this

regard may not he diminished hy transierring them fo
the vesgel, . : :

Given the legal and practical reulities of the maritime
trade, we concluded in Scindfa Steam that fmposing =
duty upon vessels fo supervise and tnnpect carge
en then on.board

wonld undermine ess” intent, in §5(b) to terminate
the vessel's “automatic, faultless responsibility for
conditions caused by the negligence or other defmilts of
the stevedore™ @il., ut 168, and to foreclose Tighility
of unceaworthiness or nondelegable

daty” Jd, at 172. Agreeing with the Court, Justice

' Pawell further observed that impesing such a duty—in

light of the stevedore-employer's right to xeceive zeim-
buxsement. for its payment of statutory compensation if
a longshoteman prevails in 2 §5(h) action sgainst a
vessel, see Edmonds v. Compugnie Generale Transat-
Iantique, 443 U, 8., at 269-270—would “decrease

sipnificantly the incentives toward safety of the party in _

the best position to prevent injuries” Scindia Steam,
451 U. 8., at 181 (concurring opinion); sea glse
Edmends, supra, at 274 (Bracxmun, J., dissenting), 1t
is also warth noting that sm injured longshoreman's
acceptance of statuiory compensation operates as -an

. assignment to the stevedore-employer of the longshore-

man's right to bring sujt against the vessel, g0 long as
the longshoreman does not sue within six monthe of
accepling compensation, 33 U. S, C, §9330). Were we
to have sccepted the longshoreman’s contentions In
Sciudia Steam, we would have run the rick of promoting
the kind of collateral litigation between stevedores and
wessels {albeil in a different guise) that had constmed

!
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an intolerable amount of Litigation costs prior to the
1972 Amendments. See Gilmore & Black, supra, §6-46,
p. 411 . .

The foregoing principles, while taken from Scindia
Steam’s exumination of the vessels doty to intervene,

bear as well on the nature of the vessel’s turnover duty,

and hence on the case before ns. We consider fitst
Howletts view thet a vessel must make xeasonshle
snspections during stevedoring operations {0 ensure a
proger slow and {o detect any hezands or defects before
they become hidden. The beneficiaries of this proposed
duty would be longshoremen who unload or otherwise
deal with the cargo at later ports. But if, as we held in
Scindia Steant, a vessel need not supervise or inspect
ongoing carge operations for the benefit of longehoremen
then on board, it would make little sense to impose the

same chligation for the benefit of longshoremen at .

subsequent ports. In proctical effect, then, adopting
Howleit’s proposal would impose ncousistent standards
upon shipowmers as to different sets of longshoremen,
and would render much of our holding in Seindia Steam
an empty gesture,

"These concerns are mitigated somewhat when a long-
shoreman, such as Howlett, works on cargo stowed in 2

foreign port and undisturbed by longshoremen in a prior-

American port of call. Foreign longshoremen are not
covered by the Act, so reguiring vessels to supervise-and
inspeet a foreign stevedore's ongoing operations would
not be inconsistent with the precise rule laid down in
Scindia Steam. This mideraﬁon, however, dni:-not
rt impasing broader duties upon vessels to inspect
mp: loadil:: operations in foreign ports. It is settled
snoritime custom and practice that the stevedore exer-
cises primary control aver the details of & cargo apera-
tion, gee Oregon Stevedoring, supra, st 822-323, and we
are given no ms&nto b?w;g\aﬁ is any less true
in foreign in domestic 3
Thatism say, of courge, that the vessel and its

crew ramain detached from cargo operations altogether.

Most vessels take responsibility, for instance, for
preparing a stowage yplan, ‘which governs whexe esch
caxgo’ will be stowed -on the ship. See geneally C.
Sauerbier & R. Meurn, Marine Cargo Operations
217-239 (2d ed. 1985). But it is the stevedare, an
independent contractor hired for its expertise in the
stowage end handling of cargo, that is charged with
actual implementation of the plan. Th jmpose a: duty
uponvesselsmexe:dsemuﬁnywerumrgohaﬁng
operation to discover defects that may become hidden
when the stow is complete would xequire vessels to
inject themselves into matters beyond their ordinary
provinee. See Williams, Shipowner Liability for Jmprop-
erly Stowed Cargo: Federal Courts at Sea on the
Standard of Care Owed to Off-Loading Longshoremen,
17 Tul Mar. L. J. 185, 198-199 (1999); contra Tener v.
Japan Lines, Lid., 651 F. 2d, at 1804 (vessel “can
ensure gafety by chaosing a reliable foreign stevedore
{and] supervising fts work when necessary™). The
proposed yule would undermine Congress’ intent in §6(b)
t0 eliminate the vessel's nondelegable duty to protect
ongshoremen from the negligerice of others. See
Scindia Steam, 451 U. S., at 168-169.

We next consider Howlett's view that a vessel must
make rezsonable inspections after the completion of

stevedoring operations to discover hazardg in the stow. .

There js good reason to doubt, that adopting this rule
would have much practical import. Any bazard wncov-
ered by & shipowner who inspects a completed stow
would, Bs a matter of cowrse, be discovered in a sobse-
quent port by a stevedere “reasonably competent in the
performance of his work.” JId., at 167.

»

In tum, the vessels turmovei duty to warn of Jatent
defects in the eargo stow and cargo area is a marrow
one. The duly attaches only to latent hazards, defined
as hazarde that are not known to the itevedore and that
would be neither obvious to nor anticipated by a skilled
stevedore in the competent performance of its worle
Scindia Steam, 451 U. 8., at 167. Furthermore, the
dutyenmmgmuonlyﬁmhmﬂnﬂm'mlmomto
the vessel or should be known to it in the exexcise of
rensonable ecare” Ibid. Contrary to Howletts submis-
sion, hox;fe:hthe exercise of msuntxlizle care does not
require ipowner fo supervice the ongoing opera-
tions of the loading stevedore (or other ntevadomp::o

. handle the cdrgo before its arrival in port) or to inspact

the completed stow:
11|

We turn to the proper disposition of this cage. As the .

Court of Appeals did mot issua an apinion, we have
before us only the District Coirls statement of its
reasons for gramting eummary jodgment in favor of
Birkdale, The vessel having been under no obligation to
supexvise and inspect the cargo Ionding operations, and
o other theory for charging the vessel with constructive

- knowledge hating been ndvanced; the District Court was

gorrect to inquire whether the vessel had actual know}-
edge of the tween deck’s condition. ‘The Distxict Court
found it undisputed that there was no actual kmowledge,
At thin stage of the proceedings, however, we eanuot
conclude that summary judgment can rest qn this

gronnd, There is sufficient evidence in the record to
support s permissible inference that, during the loadiog
process, come crew members, who might have held

jons such that thelix knewledge should be atteibnted
o the weszel, did in fact obgerve the plastic on the
tween deck. And tHe District Court’s alternate theory
thet even if some cvew members were aware of the
condition during Yoading operations, then the condition
also would have been apen and obvions to a stevedore
during unlosding operations, may prove faulty as well,
being premived on the state of afiairs when the vessel
took on cargo, not during discharge &t the port where
Howlett was injured. ’

Al thie does not mean that the vessel is not entitled
to summary judgment. Howletts'own witnesses stated
that the plastic was visible, even from the top deck,
during wnloading operations, Howleft must overcome
these submitcions, for even assuming the vessel had
knowledge of the tween deck's condition, he roust further
demonsirate that the alleged hazsrd would have been
neither obvions to mor anticipated by a skilled and
competent stevedore at the discharge port. This conten-
tion, however, was not addvessed by the District Court
snd was not explored in detail bere. We think it the
better conree to remand the case to the Court of Appeals
o that it, or the District Court, can address in the first
jnstance these and other relevant points upon a review
of the entire record made in support of the vessels
motion for summary judgment,

For these reasons, the judgment of the Court of
Apyeals is vacated and the case remanded for further

_proceedings consistent with this opinion.

It is so ordered.
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GARWOOD, Cireuit Judge:

e O
wood) bronght 8
appellants Tndian Ocean Bulk ‘Cirriers i

" Bobidte Francaise de Tranapoftes’ Miritime

(collectively, “the Shipowners), plwsuant o
vedtiih~5(b) of the Longshore & Harbor
Wotltexs' Compensiition Adt (the Act), 33

ViS'C.'§ 906(b), forinfuxies Greenwbod ve-
eéived While unloading the Shipwners"ves-
sdl, 'The jory found in Greenwood's favor,
aﬁd~wemgismmﬂgemm%tﬂnetrhl
rendered judpmént” for--Gresnwooll; ‘The
Bhipowiieks now timely appesl, alleging, dufén.-
alic, -that: there wis insufficient évidence to
sustain the jory's verdick. We sgree diid.-

accordingly reverse the judgwent in fvor of

Greanwood -and render Jndgment tor the
Slu‘powuers ‘

Facts and l’roceediugs ‘Below - .
On April 1, 1988, in Co wzus Gllrﬁsﬂ, Tws.

MNA$& to a stevédore wm hmploysa 3
Jingshoremen to dissharge the ship's ‘carg-
fwumaaymtormenmum*dm
Duging ﬂmtﬁxst«dayofoperaﬂnns. ¢

waﬁd worked 20 & meiiber of:a gang . of

Duving the morning of Apxil 3, the number
four crane.was operated by-longshoremen

Keuneth Logue (Logue) und Wayne O'Neal

(O'Neal), who worked altéchiting onehonr
shifts. Concerning.the time relevant to this
ense, Logue: worked the first shift from 700
am. to 8:00'a.m.; and he worked the shift
from 9:00-a.m.. to 10:00 am; 0'Neal worked
the 800 am, to 900 am: shift. A ﬂew
minutes after 9:00 am, Logue had
loaded three Points of pips onto o' Imh
andwas the.crane’s boom baek over
‘the ship for another Joad when one of the:tag
Hies. gof; hung wp on-something, appavently
‘the trusk. Logwe testified that he attempted
haltthghoﬁmnhlmwemmtof%heuane

wmemminmemgm He forther
 festified that the slewing brake—which con-
trols the ‘eranes hoxizontal movement--mal-

" fonetigned.aud the crane continued to move

" 'in & horizontal direction. The tag line thén
_ broke, causing the spreader bar and cargo
+ hooks to..swing outwand, Greenwood was

. ghtirck in the- face with one of the swinging

cargb hooks, No ‘report was made to the

-alﬁpabuut theiaccident, and the crane contin-

ved to be'used without infterruption by the

o’ aperators, Then, at approximately 11:30

longshoremen who were assfgned to wnload 8 X “ am,, the crane's hoom brake—which controls

earpyl otplpe from a hateh on the dick of the,
vessel onto third-pérty trucks Tocated an the' "
dock, ‘Fhe lomgshoremen commenced thelr
cargo operations avound 7:00 aan., and they
uséd this ship's erane numbex fouy (as well as
olher of ity cranes) to assist in discharging
the pipe. The longshoremen ‘had .attached -
the stevedore’s cargo discharging, gear to the -
erane’s hook; - This gear consisted, of 2
eaperbarthabh?deablesonegchend
equipped with cargo Higoks, hore-
mien attached the caxgo hom;l:ee;;gs end of
-ajoliih of ‘pipe, Since there were three ca-
bled and hooks on each.end of the spreader
har, the longshoremen could-transport three
joiits' of: pipe at 4'tme! The spreader bak
also had tag lines, which consisted of !engths
Q‘Iropa that were used for guiding the Joints
b0’ the ‘waifing triiek iéds. The ling-
men's utilization ‘of the &ranes in the

‘ unlonding operation was carried out without

any sapervision or interventinn hy the ship’s
arew. -

«+the vertieal movement of the crane—began

to malfonction. 'The ship's Tog ingicates that
this malfiinéfion was-dne'to o hreak in the
boom® biakd-'socket” lining that octurred
while the eritie was'in dperation, but it was
"¢ right in time” and the ‘erane wis
i shut down for repsirs. The
'longgehorenen?crew- received full coriyfga-
‘thore during the half hou*of their work sched-
nle that the crand was shut down. Adfter the
ship réphired the crane’s hoom brake, it con-
tinued to be dsed witholt iucident that after-
noon and-for-fhi remainder of the unloading

opérations. . P

Greenwood subseouently brought this suit
against the: Shipowneis for the injuries he
tnffered asvajresult of being strack by the
swinging avgé hook, At trial, the evidence
revedled thetrall-of the eranes’ ntakes were
inspected.on Maxch 20, 1688, 'A report from
that:dnspectiomshowed that one of the slew-
ing-brakeston crane number four had been

y thievdrans's slewing brale in order to -

LR ]

e W
ERE S
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replaced with: 2 part that was “mot .recom-
mended.”, The operating condition’ of the. .
exané’s other alawing braks wes deseribéd as .
being"in “slight doubt”! The Shipowners "
did not.inform the. stevetiore that anything
might be wrong with the number four, crane
witen they reiingnished control of the vesael '
Loigue; who'Wis Greehwdd's Sirat witngss, .
testified on direit etamination that it the ;.
time of'thewﬂqlent’heh’nd'bpenalon@l‘igm,;
man, for- thirky-two years aud had ‘operated

o aate) s w0 OBt JESES it e Besanad the. sleveiofe, and
' x o ‘“ PN .gf :' ,b'eﬁ;n'é.?-
e | el e el

Heshted«tlﬁiwh'enohewﬁl:med. rate;,,
harizontal or slewing, -

" realizéd that- as to the h

motion Jt wis “a Httle jerky”'and “when you .-
did start. slewing, you put it back in-eutral,
it would continuously kept slewing for a little, o
waya"* Ha explained, “If it keeps slgwing, .
then you have'got. to try b0 adjust for,it", .
and, “If 's not functionfng properly then.you
try to allow yourself for that—fir: whatever
might;be wrong with it.” He agreed that a
erane gperator, ia his be, can gperate
a avane ever though {thag a defect wnless “it
s too rough, if i's too,bad .,. then yontre
-Boing to get off of that crane, I Imow' I'm
going to doit.” Logye:testified that at 3:00
am. he reportedithe Blewing-brake defact to
his gang foreman, Quincy V. Guilford (Guil:
1! Greenwood ‘s piesented the Shigoimers'
journal aiitries. describing the poor condition of
e
ol -
Chisti the;ocketgofbonm brake on cxaiie 435 ’

nat fan g, propecdy.” There is,no evidence |

that any of these defects viere related (6 the °

-

ford), but made no ather, report conderning

the cranie. . There.Is tio avidence to suggest”

Mﬁe&ﬁpnwum'swmemmﬂﬁedaumt

the problemwith thie sleviog: brake's opers: -

o, After the'seeldent, hogue continued to -

use-the exapiealthough the slewing braka.was
not theﬁmmm repaived, L

At:the eloss of Greenwood'y

3y case, the ‘
owmrs waie a motjon for diveoled verdict on,.

thg b, among otlers, that they. ind. ng
duty te warn of dangers

Iongahiokemen tested the

hrake's defect, and there was no eviderize the
Shijowners hod actaal knowledge that the
crane was malfunctioning o such an. extent
that the stevedore's dectsion to contine us-
Ing it was obvionsly improvident. 'The mag-

t

istrate judge deled the Wem' 'moi:.iox:x# .

for a directed verdict: | :
‘The Shipowners then presented their evk
dencs, and Greenwoid ‘offered -Iis ‘vebutts] -

oy

svidence. The Shipownels mmtﬁneiv. :

their imotion for Wma:at‘Wé‘@ogg;4
of all ths evidence, They ¢ "- Igwever, Hine.:
Jy -object fo the propused juy, charge hised:
on the same grounds of insufficlent evidence.

This objectiont was also, syerniled? Sulbag,

s before ¢ was sead go,ghe vy. the sl

colloquy sccurred b_em'un’m’rs."‘ﬁ'?yeﬁ (iie Ship..
. [

owners' attdnie) and the couflé i )
Lot AU L gl -
“Mr. Meyer: ... X Feel pelied, becavse -J -

lu;ve raised a. motion to"

allegedly inalliunctiontal slewing brake viliieh'is ... to notsubmit the fsvessaskdngffivhether there

. claimed - to diavacaused
Logiie testified thors was no.problem with the
boom brake the period of his operation
desaibeqinhismgﬁmony. s e e -

s . L,

2. e Polifiird (Palinal) coniiorated ihis
oy Foliars ot
had frequently sirved as a'coane operdlor, testi-
fied that he “observed that all of the criries were
not smootk at all, 'veqj’e:r‘k&' th thetr mgtions.”

3. <This view Is.supported by Guilford who tosi-
fied that he did mot remerber Logue informing
him about'the defective slewing’ biake (or any .
defect in thé ofane), ~'He stated 'that ke did not
know about the' defective slewing brake dud did
ot inform his superior (the walking foreman) or
the Shipowners abiout i¢, - .

4. Specifically, afier the magiélx'ale Judge had
completed preparation of the praposed charge;

Creenwood's' infuries.

No. L. Whether the plaiotiffs knew_ox should
have discovered thdt the crant ‘s ﬁni’:asaﬁj-
ably dangmu,s,.!aque_z. Ysrup Noy 3 g the

£

()

43

A2

' .
for'a directed verdict, I miist alsy'ask the Court -
.was a reasonably dangerons gondition;. Issue -

1 Cout has get it'out. Aud-Issye o, 4, negli-|

gence a5 {0 the defendants;, ; On. the. grounds
that there,is po evidence or fugg cient: evi-
deacs tu justify submission of those.fstues to
hejury. . C TR
. The Courtt Al right.” Angihiingigge, " ¥
* Mr. Meyer: Twonld alstimend, Yol Hoior.
The Coure: Very Well, ‘I’he‘ defendant's” 6bfec-
tions are dverfuled'and réquesy for addidonal
instructions deded,” , | Do 0
Issues One and Two, inquired whetlier

o °t
\a o
was unreasonsbly dangerous wlmn‘zm'gﬁpm .

&
ers tumed it over to the stevegore, sand swhethesr
the Shippwners dmew or should hévaknown
that, Issue Three asked if the hazard!wak-one

which was likely 10 be encodintered by'the steve-
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quently; the jury returned its verdict,ﬁnding party-cannot Jatex challenge the sufficlency

the- Shipowners ;were.negligent and $8:284,-  of the evidlehee either throygh a ja.ow. Dip-
084'in dapugen: Fhe megistrate: tratejadge W | ton oiom'appeal”.. Balrer . Hanes- Corp,
mately MMW omisfmnn;.w " MU F2d218; 216 (Gth 'Cir1988), cert denind.
idigmenbadt. $S9U0,058, 1 muamn,ms.cama.mwmm

"y -'§ o ogen, . ql ‘
népts ' w4, 61 Howeve, this; Court’ bag b e
for &*@ds@tmmmnmm)m

o ]
My 4178, (Bth tmmy « Bolver, T18 F.2d .at*
e PR 5- »-; 216-17; -Quinn v, smaumszwmmm
. Digomsslori . Tc, 99 F.20 1018, 1625 (5th Cir1919); Juck
1 Moﬁonforniremd%rdlét e "Cﬂk%ﬂ- Hudson, 409 F.24,188, 19, Gith

oof I%Robmsu.MMF 954,‘

Greenwood argues ‘that dwoughma Ship»
comers wade & mo mw 956 (. 1968): * As noted in Bolrer: -

which was denied—at the qm “‘Iﬁskarl;ahlyﬂxebebterandsaferme-
we,ﬂuwfaﬂad%rewgeﬂ;é ot tick to venew the inotion for dirécted ver-
dm of all bftiie éviidence. Thigtgfore;. 1.  dick ab the, cloze of all the evidénce, (how-

hemuandsﬂmundern‘edmlm&gwivm " evlin] fhe applicatiin of Bule EOE)

Précadure 50(b), the Shipownérs’ shoald be in the light' of tl,lp
evtd%nueclaimg théréviaﬁaaogf:k; f:d’iﬁsparhmlnrpurpom
peal. . : - aswellasinﬂle chintext 6f seci, .

N aﬁrhial'forallconcemedmthe

[1—3] 418, 48 well-established lawmatthe :
s o qﬂegtfarhmth.’” 716 F.2d a6, 217 (altexs-, -
snﬁcienc.v otﬁ‘w evidanz;iszmt,‘rgéipt?qb Cons i ariginal oraittad) (quoting B

”: Wﬁy‘ 6‘91‘ Faga m’ ?59 (qq" Gm-

dietmma(leintlﬁ&ialmmatﬂmmdm 1981)
gion ‘of All" mé‘évide;\ce." MeCGoin v, Toxas™ - -
Uity Refining, Iiie, %4 P23, m,,m iGth g:ua jies e méi when, the eouit snd
Cix:1998)- (citing:-Hall 0. Crown: Zellerbach, mgff,are.alem,d to.the grounds o
75 F2d 989, 986 Gth Cir.1983)). - “Where  which thadefen efendant contends the-evidence is
this, px:qremﬁsite hns‘gnb béeg‘saﬁsﬁed. 8 inkuﬁnieut prior“to' the- aubmission of the

. *

dore. lsshe?uﬁrinqulmdwﬂetharﬂihshibo as a mau:r of Jaw—and hot m’mxaminc the
" et “négligeice, Vif any, prosiitely’” cdused ,gac found by the juy”s and @ "
{+Greeqwobd's injuriet, Thess were:thé onl} lia- “aybl g 6 dlejnﬂgmmtn.o‘v whéh'
o pillity™ isiued; all wiere ! ammd fnvml‘v (ﬁaﬂé a‘m wal [of its dimigegl'vux-

st Gmnwwd- FW {0 avoid gointing,ont the

de mme plofntiff's proof, pecially deft
"”"*“J"“ " '”‘*’n“l oo e embylhe e R s n-chich e

Pcderal p.
. Undey’ |fns amend'ed Rl e the plaintiff might cure before the case is submite
%ﬂgfia it and “motion, sq W . ted to the jury.” --Miller v. Rowan Cos.;.815.8:2d
g “fiotions fbu"‘jndym't as 'é‘ giater of 1021, 1025 (5th Cir. 1987); see diso Seidman v.
Jaw” 'The idal fn pletks B¥fdre the Amevican Airlines, Inc.: 923 F2d 1134, 1137 Gih.
'GMVG dateﬁfthat’&mmdm t.' .u :‘ 1” ' v cgggn“ dm(s”mmg c‘;‘_ )Bnard ;{k nl:,:{w' 754
i v ! R:2d:631, 634 474 US. -
6.1 This mqu(mﬂt»t serves oo purpbm}"(l) -
eonsu'that the trial courtds T ) giSs ;2_3 E;%ti-;lﬁ‘ 88 X.Edi2d 62 (1985), Bohrer,
oy the vquesllon ‘raised by the motlon for u . s . . .,

direct vendict-whether the evidence:dosufficent.” v °s woowe b

2 Mcfwm. 02 436, -
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cage, to~the jury. -SeeMiller, 815 F2d-at
1025; . Merwine, T6d. F.24 at.635.7
“16,71" Our cises'stand fof the proposition
thit dhiede a defendat hos inade a motion
foi'dirdeted veddiet: at the close of the'plain--
iffify Bl for insoificient evidehce on spec-
fled/grifiliide, axid ohjects  on.those sanie
roumids'bi-thet Jury chargs, this sufiesto
suppor A ONOVerhotion based.on those same
groumids® . Thdreford; we hold that the, Ship-
ovmers’siolijections to.the charge *were a
siufficient, approidniation:ofa renewed motion
fon-‘divected:weriliet to support [thelr) ater
mation. for -judgment ‘notwithstanding' the
verdiek.", .[To, deny- entertainment -of, [their]
motion would be to ‘suceymb to-a nominalism
and  rigid trial:scenario'as equally al. vari-
ance,ns agbush with, the spirit of our rules,’”
Vilanuevo, 128 ¥.2d.of 418 (quoting Quinm,
597.7.2d at 1025). . -

wo B3 '
1. Tie Shipowners’ Duties, .
[8,9] ‘The Shipownevs* argument hinges
on Seindia Steam Nowigation Co. v, De Lds
Soditos, 451 US. 166, 101 SCt. 1614, 68
LEd2d 1 (1981). The Setudia cotft artisi-
lated the seope of a Vesséld duly wider' déc-

Sou_6(b). “The “hasic principle which
eme'rb&"@;gm Swgﬂdiax_is that the primaky
yespolisibility, for “the ‘safety gF 'the Joij
shordiitif ‘résts upons the stevedore)” “Ru-
dolph §. Lieisz, 896 ¥.21 964,970 (5th-Gif.
' 2o IR
7. Althovgh we will allow an objection or comb-
" naﬁmofnbjc;ﬁmhﬁechuge to serve as)
functional equivalint of a formal motion for’ di-
* pecibdiverdict, yed v Hico ISB, 716 Fi2d
: -ﬁg;:-zs;:-szézsm éﬁimaw.- “cert, d:lsm';ar(d. 473
* Oy !.‘ o 'ltyan 672 19 ?
that ?%ﬁ?ﬂ?ﬂﬁwﬂ ot sy
mént'thit “5 phriy may not Fise a motlin
+ Bor fiidipfient oy, on' & groundthdt'vims not
Inclyded-dn.a.pridr motion, for directed vardics.”
wJones, v, Benefje
. 1387, 1401, (5th , neyer
Cocaa Colit G, 'S13'F.3d 835 (Sth Cic1975), Geit,
K ﬁm?-4z;iu§93ﬂoskA i.cr. 4 1437 x:.m::
1 L9780 -Theveforp, the groundsythat a da-
Jendant urges in jts JNOY matfon and on appeal
as,a lasks for im'.conuni‘{m‘ﬂlqt it is entided to
* julgmént aé dnttée of I must bé preseiited in
therdefendont's-fuictional equivdient of a:motion
for:divected yerdict., .See Hingjosa v, City, of
834 Fd 1223, 1228 (5th Cir.1988), cerr.
denied, 493 US; H22,"110°5.Cr, 80, 107 LEd.2d
t 46'(r0k9) -'maﬁm-.mhmg duty’ef cere
whigh:were raiséd, in the Shipovmers! direated.

-T-3 4]

p
* they flfili the purpases be

ife I e 80D 1,2

1930). However, vessel liability may stii

5[' ot Weiﬂm'

“1) if the, vessel owner-fuile b warn an
of which he shoold havednown. .

&) for mjury cansed by hazaids under the
. - control of the ship,. . .o
» 8) if the vessel owner fails.to inpervene in

-the stevedore’s operations when lie has .

actual Imowledge both of the hasard
and that the stevedore, ini the.exercise
of ‘obviously ' improvident’ Jjudgnient,
means to work: on in the face of if, and
therefore cansot ke relied on to remedy
- " Pimentol n LTD Cotudion.Padif-
ic Bul 965 F.2d 18, 15 .(5th Cir.1992)
{citing Masinter 1. Tenneco 0il Co, BST

The Shipowners contend that the mapgistrate
judge erved-in den ieir. ihotions’“for
diregted -vardiot;and INOV tecmie Gréén-
wood-did ot present suffitient evidenca froin

whith & rensonable juxy eduld fid"the Sifh- <

ownexgliablem}dersm c g
_ J10-12] In reviewing the sufficiency of
the evidence, v, “congider all"of the .cvi-
derice—sot just that, evidénte which supports
the nonpidvant’s ‘case—but ¥ the light and
With'all reasanable nfeceniées most favorable
o thé party opposed b6 the mmotion.” * Muzay
o Preighiliner Corp, 865°F2d 1867, 1871
verdict motion were also rajsed In their abjec-
tigns to the jury, Jnterrogutories, and in their
INOV motivn. e )

8. We do not suggest that this isthe only proce-
“dure that will serve ds the fangtionsl equivalent

. of a propec, motion for directed, verdict, Other
rocedurdy may also be table a5 long as
'‘faile 500), See,

*t 68, Wells v. Hico ISD, 136 ¥2d'243; 251-52 (5th
 Cir.1984), cers. dismissed, 473,115, 901, 106 S,C.

11, 87 LEd2d 672 (1985) (rexieyving insuffigien-
cy of the evidence Wﬁﬂﬁ%ﬁi&mﬁ only objeéted
* to the snbmh:iw m:n of ‘ﬂlé‘k‘iumwg;mry‘is not
suppucied by the cvidenc,? & nie mition
. for directed verdict); Villaugqga,ﬂzg Fad at
418, However, oisé esseatial sspect of any pro-
ceduré fs that af ome ting "Pior to ‘this submis-
sjon of the jiicy charge and the start of the fury’s
 deliberations, the opposing party.and the court
,are adequately notified of ihe objections of the
"“party who subsequentlj challengts the verdict.
See McCann, 984 F:2d ot 672; ‘Selman, 923 F.2d
at $137-38, . o
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(6th Cir.1982) (en bane). 'rhejnr.v’avmdiép
mtbenphemmmmmmmm
snces pojnt 80 Wmmmm
mm«wmmmemmmdmm
"ﬂmtﬂncum thist xéasbmable men
mli\mt arrive” atam‘dhtaxﬂhstﬂne
movaht. Boeing Co.. : 1411 ¥2d
865, 974 (ith, onmss)(en Yane), - 4. mere
seintla of wldenmismmcient torgresent.
ammmmm.r Ie: However, “I

thenamd'mdiéti&}}ﬂ?l’ml’“ ‘Max-

. {15,241 The ﬁhipowners argue. among

: ' den, thug, nagaﬂng i ; .
b Scirudin. - The Suprerie Court: lield tHat e
’ first dity-extends to: BT e
. “[E]xeteisingordmvym'rpmider*
" cumstaniies to have the shi nd:
. mentmsnehmnﬂiﬁonﬂmtan e
experienced stqvedorewm

R ”pérs'om and propetty, an;l.,bo wafm the

. lmown to the vesseiukshciﬂihelmwnto
it in the exercise of reasonable cate, tha
would Mkely be,encountered. by the stave—

and that ore mf- Tnown by the’ gevedore
" 45 would ot 16, obvious bo of Aniéipated
by bim if reasonably mmpebent inthe per-

“formancd of his work:! Phte shipowiter Hius
hos'a duty with respeht to the' sondifion, of -
- the shi's ‘gear, equipment, andwprk
" «spacedy Jeused in the stevedoring opera-
-'ﬁons. and i€ hé' faﬂmleast’u wies. the
stevedgre of hiddeii ers whichi wiuld -
have been Jmawmn bo himm hhe ‘gxeraise of
_reasomble eare,he has bx'eache& his duty

" and; lsliable if his neg bauaes‘

! . e longahoremm i, AGL S, at
167, 101 S.Ct. at 1622 (emphasm addeii)

stevedote ofmmwds the ship or pagnie
, with respect to ity equipment”that are

dorainthscom'seofh!s cargio operations ,andqﬁgﬁ
iniz, thel ﬂle defeéf$, were chvions beged on

1y s

Ulldbx' aﬂs'duly- B Y plahﬁfffmtst first shuw
that the vessel gumer-bad-asual hitwledge
g the dafect. Htwer I, the; eandifion
existed from. the,mum fhe shippmesds
qhnxgsdwﬂﬂn

1 ¥

geounseondition:] .Hmmdu.m-

Jaod, wnzdmgmmckm(dm

“Huorrisw. Flole Mevconte 6

8.4, 100 P2& mm.m»mmm—m

also Pimentnl, /965 ¥24 gk 17'h. %" Liogae

testified tha. he iticed the «defo fu:the
opéating

: .
Vg gk S¥holn i “slght o mﬁ-

tubéisibstantial evidence that the defeet it -

ﬂwdmmmmmmm

dofetrbceived cnstodym’f*ﬂmsh% On this

basia.iteunldbefmﬁdﬂmttlmsﬂpmam
wewechu‘gedwithknowmdzeoﬂhadefact

ver, the were fact tht the Skipowners
may be
defect does.not .end. ourhaqmryundenﬂle

I
‘e u't L,

§1, e detinant hgs ot Ieac-
iy to P“"‘ ayer a safe vessel i the
B fajury s open and pbvidus

the lingshofeman shold have
965,51 10 oo, i

7 Gelgroe J Hopemio ,.!’.'
wnw- i 08 Yo . G

S B de & a Gt eirmn.
it 485, U5, 1022, 108 B.CL 1676,,99

Tghaod 891 (isss> % the longshoreian
lmawofﬂledefect.thenitds«onmdemdop‘en .

Pimamll 965 F.24 at 16 (nd-

the .,ﬁeaﬁmorw of two crane, aperam:s who
sstated l&)m the g;;‘?“ were

Hedah "tilsd, aGn, Burchetf v, Cmﬁt&
Hnf &8, lg‘uga"izs,ﬁ‘m (5th Cr-1995). gere.
Loguez ‘testified .on divectrexamination, and
‘yéitorn t&d‘bn'mnss exnmmﬁnn, that ds Soon
ting thé‘ ‘ckané, lie bécama

‘awgpiol.they dlewing brakel - Pux- - -
ﬂxemore. nlinwd,-anothm longahoreman ‘

egd: ﬁ:‘mé’operéﬁ'on, tesﬁﬁed thab
shie o vfmlr ﬂ‘ua de@ﬁeﬁ,in

tixe. aales ﬂme
latenti%hnracberisﬁ‘cs the élleged defeisl'- 'may

e ol

4ith ¥nowledge of the

:"’-—:'.\_
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have had: before the longshoremen began to
apemfev!the!;cxane, sthey became .open.-and

Shvious belare the end of the firt (190 to
20 S v s

e th erilh. 885 Soppiti 17, ot i,
80y W e _(q_’ve&el’s,,dﬁ& o wii,
, ¥ defects “that sre'nit Inown
evedors’ anil mwm wt; be
Anticipated if reasonably
the performancs of i wopk").2
e deféise ild indeel present evides,
. 'the fogm’df Yestimoriy by O'Nesl, Guilfora,
sl Giiain; 0'the effect that the ‘erane’jn_
it ‘did ol woalfiicbon o5 Logui Had
wd in . - .
eithior fine'to Logue's improper operation of
it or to the truck jn whith. the tag-line. was
qnyghtdﬁ'vingpﬁ‘,‘uuﬁng theliuel:u break,

Gonversely, Loguels testimony was essential.
Grecuwood’s ¢ase, and withoyt. it thera ™
+ would bs 50, substantial evidénce that Green-

%: In Seludis, 8 winch was'beiig wied 1o oiver
‘targo from' a-pallet fnto thie' ship's hold. 458
;,.lt,l.s.'-,n; i59, 101 S at 1618, The winch's-

!

b i Wiis

*"ult the 'brakel, would not”, the de-
""scent of the wibich.". Afthough mwﬂ wis nat

"#Vidb'h ly discecnible, it s xeadily noticeable dnce

the. winch,, Jo = o

‘ mrgﬁu&wm mﬁmﬁﬁm thal ihe ship

or responsibility with réspect 1o the

» ship's-winoh, which, if defective, was obviously
00 M. at 174, 101 5.Ctat 1625, : .

10.- in bis Opening statement t¢ the jury,-Gréeir.
" -wood's cdunsel-stated Logue would- testify-that i
wlxcqhqgtamdwinglhgmneat‘lmumm an
ApriL 1, “as soon as he begen moving the pipe
L3 he bk on'the’ crane dida't “Work” and
“you'll hehr &nlh'lﬁh'ﬂnslle] thiat this vias not a
condition that started afier they stavted unigad.
ing the ship. Tt wasn't something that broke, I¢

: :g‘ )

2 6
Loy

codab s ey, )
, .:l!i-'l, opening ﬁnﬂl argument,
's'%&nnsﬂ'mli&d'fixx’ ’Lﬁ;{e’s testimé-
e o

Sy at we kioiw jiy (NS case fs that, Frsy, thie
s o fl

" . best pétsgpp ‘pemon‘in'th'a b rosition to
© ' kot Elactly what Bappetied angﬂ';?iot this

accident is Mr. Kenneth Logue. ...

iaver aFall; that this crane did ot wikktight
from the stact, thay it never worked right all

defective, ,and as a re- .

-aivas that-way, tight Fonr the ‘start of the usg of -
thifs crane.”

wood'sil\imwaswqdbyndefminﬂie
erane existing when . the was sturned

tended fo-c borate Logue'n. . ﬂmmas
ho-expert %ﬁrm the qrane's alewing
Dirake, was . i there was.ex-
pertfealimony that i:n m.'m&-e'-andhqre
wanyo testimony a5 th any examination, of
the:erane veflesting auch a defiet, Jl‘harem

brake from the very beginning Jiévei fme.
tioned properly, and the.version of "0'Neal
and the defense i

(o3

wood aujported; and sipports,” Logme's ‘ver.
the way up to the ;iml;:iflt!'leacc‘ifglt.fm&tﬁ{it
Lo ieg "

this erane on this 2d this tedident
Anil; Greenwood's eém enided his, closing K;
nal jury a nt :
safe, frdmsth

Greenwood’s accident, he. begay, working
crane number four at 7:00 am....  Immedic
ately, he noticed thae he crafe

Honing properly; it was Jerky,” and whér e

P A .
info wenteal, it would continue go slew, or
deift; '

When jie was relieved Rom’his Birst shift at
B:0f am., Logue infoninad his gang fordinar
Quiney'Guilford, that the crane: was ot func.
tioning properly.... .When he returned, to
wark the 9:60 a.m, shif, however, he noticed
na'differmece in the annein which the érane
WS opsrating. . ., : R

Logiit's testimony yas corrobarsted by the

. tesiimony of Gearge i'olini,rd.g...:'", ‘

o 130, s 2 varoe P v

1%, Greenwood himself tificd, but essoptially

» hed ng ﬁ;@omqgim.mqp!:;ﬂng the canse of fhe
acefdent; Armistead, 2 rebuttal witness who, was
working with another gang and had never oper-
ated a crane, gave no siguificant testimony,

which iy the highest clnss: ranking”
gshoremen. . 4.4.0n the marning of

was' ndt fihe. -
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yrzive v

_ Sooiete Anonyme Louis-Dreyfies,

gion,as he must? But under it, ‘the first
Scindin dutydoes not apply. - ' -

fol, 965 F.2d at. 16 (iting’

161, 167 (Bth Cir.1900) Toply o Mobil 0l
Corp, &0 ¥.2d 975, 878 {5th - Cir.1958)),
Greenwood contends that Logiie hadwmossl:.
tetmative’ but to contime to vse the. erane.
becanse when machinery breaks.down, as the,
Jongshoremen are wormally told'to il it
along” This ohservatipn concexning cargo
operations in general ¢annot spbstinte for

'evidencethat-mmhmﬁm,ensd-inﬂ;ispﬁxh

tieplim- instance, - Greenwotdd presanted no,
avidence that L.ogue was instrocted.to contin- ,
ue'to use the crane despite the defect.ox-that,
hes would, “face trouble: for deleying -the,
work” Theriot v. By Drilling:Corps\ 188

. F.2d 521, 635 (5th Cir.1986) (moting Stass &.

Ameticass Commerciul Linds, Hic, 120'F2d
§79,. 882 (5th Cir.1983)).. In fact, when- the
hoom brake on the crane Jater hegan to
malfunction, the crane was ﬁnmedﬁ@q,glgut

ficlent evidence to fit-within the'scope of this
asserted:exception to the general rhlex -

mmwmﬁi

" duty® '“‘f;h saig{iam . ‘w‘tg&
. duly atises when the shipuiher knows of e
‘slevédoe’s

* wobviously * improvident  §ildg-
mep™ huied on the fact theb the shipgymer:
“peg.of e defict and that [the sjeyedure]
i upasotalle vy of b {2 e o
sl.‘. ". ‘.ﬁmiﬁlagﬁl'miél‘l - sy ‘ﬁ'
had & duty Yo intérvene ahd repair the (dé-:
foctl 451 V.8, at 176, 101 8.Ct at 1626
We have intexpréted this languge i detex-

mmk%ﬂﬁt.“évme} has & duty to ditexvierier:
wheit } has actual knowledge of a daiierdis
couditidn‘atid actual Tuowledge thiat the ste+
vedoke; in‘tlie exercise of ‘obvidusty fiifivo- -
dent’ jadgriemt, has fallid to Yemedy’ K>
Pimentid, 965-F2° at 17 (clting Réviedolpk,

406 .24 at §70; Woods . Switmike Co.-813..
F.24 B43; 854 (5th Cir:1989), cert. denied, 498,
.8 1060, 110 S,Ch. 869, 107 Ld2d 847,

Heluire i Mobil 01 Co, T00'F.20 1451, 07
(th CiE.7983)). Therefore, in order to.pre:

down for half an hour and the longghageren o4 ynder this third duty; the longelicreman

were paid for that dead time.. This to

“ ghiow that when the Shipovmers Jeatntd of a

problem with" the ferane, operatipis, would
¢ense until the,erang was repaired. Chytain-
ly, .that' alternative was not impracticable,
and even if the Tepaird féquired gome time,
the, Jongshorémen would be. paid Toi: the.-re-

_sulting-down tme. See Toply, 950 F.2d at

878-(“Ship owners: are not liable for ohvions
dapgers, that injure contractors .abgm! their
vesisels unleis the contractors, in arder to
avoid the danger, would be forced eithél to
Joave: the job or to face penalties fof batising
Qelay™. Greenwood has falled to submt suf-

12, Indeed, Greenwood, could Rot produre a ver- *
dict and fudgment thereon on the bhsis"of Lo-
gue's testimony and then on appeal seek.to’ sus-

fain that fot, and, judgment by repudiating
Ihat very festimony. X , I

*'v.' Martin, 73 F'3d‘595;‘59! (Sth'(ﬂrfl?%l (“jidic
el éatoppel prevents o party ot shsesting
fosition in a legal protekding that i¢* doilfialy to
4 position previowsly taken- inetlie same 2 e

janst 8ty si6t-only that the ehipvwner ngi :

aitusl kngpledge of the’ defect. dnd of
stovedore’s. continuing use of the: defectiva
fhem, ut also: “1) it had sctual lnowledge
that the [defect] posed an unreasonable risk
of harm-and 2) actual Inowledge that .conld
nob. rely"il the stevedore to proteck its'em-
plpyées fiod that 3f iremejled Hie' doydition
posed 3 substantial ‘visk of Ijwy" Rarn-
dolphy SRF2A B OTL F oo

ERCTTIE B . oL . 4

"+ (19,201 A difficulty in the above formula-
ﬁpnisdiscqrxﬁngwhntmius!_zbea_h“mh
iétminstedth’ Mhiat, 3, shipopise. hef, actual
- canding”); In the Matter f Double D' Drediing

v (3

Coi, 467 F.41 465 (5th Cir.(972), Sée also Seott

fﬁ;éll;?ﬂqt,orﬁ@‘:‘zb}'a{ 101°7.34 748 (D.CCir.
. D igbiay 104 pec
Faid e N L) . .

[ W o, e .
'1'3. ;‘.é;e;mwoud admits that, this cage does not

& ilmi:_!l_cﬁte,‘w second Scindia duty, and we agres,

I !‘v”’ L 4 M Wt o g

e
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of a stevedore's “obviously im- doubtfal slewing brake created an unreason.

Judgment” such that the shipowner _able xisk of harm to ‘the éxpert. Jongzhore- -
-mrebrmﬂxeﬁwdmhmtita _men. SesRandolph, 896 F.24 ot'97 ‘ol .
apioyees.” The shipowner's obligation to ing ‘that’ although * the defedarts knew B¢ -
hMmmmmMadW% gnadm%mm.huﬁﬂém:mthe .
oy ves ‘something wiore' than' défen were sctually aware'that: an un- -
bo bl @whﬂgeﬁadﬂﬁam“&'mgmﬁhﬁkoﬁmmm&ébymh :
lition." . Singleton,m. Ocean. g, the eravie *
Ga..?%“mmﬂﬁﬁﬁlmg could see that it was “Jerky” fts thus: ob-
13 is becauge, shipowner defers sérvable’ malfvnction was not 86 severe. that
maﬂﬁw'ﬁ;motﬂlewedmnzw‘*me Shipowmers—withont any ‘specialized
4 in the seléction and uss of equipmient and | Inowledge and who were not uperating fp=. "«

fmping.® Sotualis, 4 US. % YT2, 0L ay ueeqgonabfs visk of g LT
FCE. o, 1624 (quioting yith amamelglg b :aa the mmﬁ:t :eport by either u?é
o1 § ng US:  Lomue ' Tonshoreings - *
LS T8, 11 L024 1., o0 BTt e ther lngaheinh
y;g' . ; i]"ﬁjw‘t' b re“lainin i " ‘oft
the ommer to ‘xely on the stevedorg's fudg- unioadmgf:;mﬁm- Thére was utnd;gybr::
ment. that; the ‘vondition, tlongh dingerons, - vid that the fult " : brake - -
wag safe enough.” - Heldtre, 700 ¥.2d at 1039.- e a peris Gt E,}ME the!g;xpm
2. 12, "Thé- quegtion then = when should it stevedore's eontinviad ‘knotping -use of it
oz obyious th & shipowger that gy 60l be 30k s “obinisly mpronsdont by

. & MR, the Shipownirs,. I ok ﬁ"\
b 18 obviously improvident er dan- : ) e hn A
gerous, Itseemsm:gthat,mhmutwim Theeﬁdéncgdbea xgotdﬂchev_ﬁ: eal;ahlw.hJ ' ®
. Scifidia’s basie thrust, in order fur the ex. ; ¥hat the S!ﬂgpwners vidlated any of the Sein- .
" pett stevedore’s judgment to appejir “obvi- , dic duties?s , S
susly improvident that expert stevedore v C e
¥aust use an object with a defective condition b Conclusitn .
' ﬂ‘“””'“'!'wm that-anyone eah tell that . For the 'reasbns given, we reverse he
risk of harm even when the stevedore’s ex- ment for the Shipowners, T
pertise is taken into- aceount, Randolph, 895 ' et ey
F2dat971; Woods, 813 F.2d at 847, "‘ REVERSED.AND RENDERED,

; oL T
G In this tase, thers existe mitiien; JORNKON, Gircuit Jndge, dissinting::
evidence that the Shipawners werg charged o (e e e
with knowledge “of the defect, and knéw of . . This easé turns on the fixst Scindje ghebp-
the stevedore’s continued pse of the crane, tion. See.Seindin Steam Navigation o, v,
However, there -Wds insufficient evidence De Los Sumtds, 451 U8, 101 8:CL 1614,
that the Shipowners had the acfual fmiowl- 68 L. Bd%3 1,01881)." Ungdéy'y 2t exeeption, 2
edge thiat the operation'of the frans with the _ shipowner ean be held liablerif the shipbwner -
L T TR T oamge

4. We'lave held a shipoimer chuld bs . and they.weresnot. made vof its

fot_md’tﬁ?:vc hadaam?mhwdddﬁé'o‘?:g‘“ mm:aly -, opemﬁ:l::ar :i:;nt: thmughm ’?;ﬁ :Ilm- fm

sunabls risk evidericing the sevedore's “obvious. " ojoss gheervation, these.is no' evidence.that they

gilzpklﬂvﬁeut %ﬁ&sﬁmﬂmr . had any actual knowledge that the.crratic mnve;.
* kdw irdefective o) trane.possd .

“becaitse ‘ftwauld temporaily vepair the winch, :‘:;,:.of zhc o o Treasanable mE‘ °

o bl 4 = $————

-after each timle thut the winch "‘woulﬁzlaw tiown s

or«stop junexpectedly cansing pallats « ho| ding

zacks ofixice.fo:swing precariously above the 5. Because. of ouy. canclusjon, in this res ot we
. cargo holl" Hernandes, 54! F.2dat 586, How.  do not reach the other issues.raised by the Ship-

‘s

b everiiine this-case, since the Shipowners: did not owners' appeal,
\ repairithe slewing brake prior 1o the accident, win

D

P—
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hidden, defects. of which her shonld have
imow™* Piminital:v. LTD Conadion.. Pas.
Bul-865 P2 18,16 (6th, Cir+1992);::dn the,
present cage, the jury was was instructed thatin
ordmﬁw'@quod to provadl, he must,
piove bysa. prgponderante d'ﬂp.avidema“

- Soat thedetont ﬁw.mwmmm

obvioustonreasombl.vmmpamtm
veturned is.verdict, ﬂa.fonnd
M»m;glﬁpmmwm Yiable-for" Green- |

uwdef’quwas-"htddm . In Hghtiof he g ’ Granes, %
substanial fhe, recard..thal: 4 vgﬁomufthenmuberfmmne. " AR
dmwt.mmmwtem thess’ dbserved the secidont’and -

[gic) slewing for a litle ways”
Mwni clinging to ﬂﬁﬂ testimony; thé
majority concludes ﬂm\‘. the defect was open’
dud obviots,? .
“Loghe’s testimony, howeier; wés é‘bﬂ’ausly
challenged 4t trial. In
owners difexed evidence that ﬂm defett in-

1. In an attempt to ﬁnd additioqnl avlqencc to,

B
)

arane was open and ob_vious. the majority Inoks
. G tiie teltimany of George Polinard, Thistind-
'hovbsarve'd X :

vid\'lalles'tiﬁetlthnl sali-of the cranes
and that they were .l:ut
] duywmjerky'ih ﬂzalrm .,!,lo
* nard never o ony 'am‘llte
+wwarked po g d temmhe'ﬂ!nnm

. day thit Greediwadd wias
ponard's observations -were madq the following.

: Bven 50, Qllemsjorityuhomtocﬂﬂh!s
wsum snd glossesoven the testimony of the
. seven,othen witnesses whotsaw the adcident.and
observed the partioplar crane’ in'wolved at the
relevant tfme.

In'the Shipuwners npnumk staienicnt. counsel

éﬁuﬁdasfollow:
1 think that you will see avid&huc From ‘co-
woxkers forn this particnlar gang of sicve-

"cauged, the, acéidént.

crane number four.was nok noticed by -any
othercrew membars Wayne O'Neal, a hight
with.a-gold- stat
nﬁtg. operaﬁeﬁnmue.
g.m; o 9:00 am: He'hpsﬁﬁed thal he did not
mﬁeer'iw.vtmblms the wrane.
(3Neal hsﬁmmgchm

thevgang fopemat, Quiney:Guilord; dnd thie

wh%fohmﬁﬂ ‘B\ltbh Hinmon, " “who testi-
‘ Siodk ]

they*whbe ‘aviilre.of n0* problems
wlﬂit&seuanednrhg!herrelevantﬁmospuﬁ-

: ."At'mﬂ-ﬂy,fmmuﬂmqf&pmwmd‘ﬁ

fyork ghog three"df whith Yiad ekperienc}

”

od., Instead, the Shipowners daimed a. (T

mhériourm&m ’

mhsmﬁmabyboﬂt' :

unobservable -and. unkuown, to the btevedore.  thie mmgqtumme“’betmemm-

before;ghat time Ehat:Greenwiood was injured, * wood Yds hurt, -Based on theag ‘ohaerve-
this conglusion is inexplicahle, uqns,dpwnmmesan fehified thiat they-
¢ In holding that. suffilent evidence of ., Wﬁ&pbleﬁovmaﬂydemtwaeﬁétm
hidden defest-exists; the majority roligs @n-. . Snls: This, wgh also the festimfy of
tirely on the testimony of the'crane . ﬁpr%,t::@ngm
atﬂuetﬁnaufﬂleaaddent.l{enmﬂlnom ehfinieér] All.t}greeoft'hege
Hewsﬁﬁedthatasmashébeganomb gvidnals by also Observed the txane
ing the cgane. he; became, aware that sne | work Degai g peforethgaegiaena YL

. mnewas“mlitﬂejuky"mdtbatwhenhe . Defense co MWMLQW’B;.'.
zmtthe.crm in neigza), “it would qputipu- testimony, by eontesiding that no defect eflst. - -

]

that. i was- the, negligénge -of Loguathat. ™ -

Wm» défense ©
cqungel mguéd.,ﬂmt Logue’s testirony. was

eiﬂ;er;auﬂglﬁwdon or a, ratioqalization on’ -
thies Snip- Mm&.pnrhhslnitthe‘blamamaymm .

 himself3% . ..

» ﬂrdom these: pamlndlarlongshnremen, tlmwill h
thaat the’ dpfebt‘m the -

,... tetoyonlhqtnqonalmwafm
; ﬁﬁmdmdwmthmmu fio one
!“l’chn

e v«,denn na-onlyzaﬁu' all this tookplace that we
M $5-heax, from M. Logye, “Oh, there was
lmw’ themne awpus;d_:hqlgo.

v nis, defens e} ar-
"m *s‘i:gulpmenf wassafea:dm‘what

',f,wﬁm, qamwjlhl;m s qpératoresior,  probe

Y m&of-wlwdsémmts a,truly umreason:
--fma‘!‘ﬂ' i

b jidown to-Mrabogue. But 1. doii't take, him, n
nhy ﬂlpcabsttaqb ol dake him.in the cnntgxt of haw,
wbwe/catae 't6 “hin 'in- tldswaﬁb. 'Hefs the :guy
dat '!diatsnpemﬁhﬁ tHe umne 't dhef iﬂ!at:Mr
o u@mmmd gets hust. 2. “Wellbyou know, the

]

oy

blem with ‘the
Yperation. ladklk up uni’ll this séc-

[T
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Lending support tp the argument that Lo-  ing Logue’s testimony, the majority has el
. BUe's testimony was a post: hoe stiempt to  sen to- Believe Logue completely, What the
shift the'Hlame 15 the testirisony of the gang maiaﬂhy.hasdoneiuﬂzismishheditﬁm
forestion,. Guilford, Logue olaimed that.as Géstimony:it liken from Logue and to dizeount
soonas-he got. off the crane at 800 amy-he gl the evidence to the ‘contrary.'. Howaven,
repoided. the in the crave-to Guil- Jjudging-the credibility -and - of
ford. .‘Hovwever, Guilford dustified that:he  witnesses.is the Provinze of the jury: See
had-mo wmemory. of any tuch.report.- Moge-. v Boeing €v.:v. Shipman, 4i% Fad. 365, I35
over,, he' testified; that, if. Logue-had made,..(5th GCir:1068) (en bant), overvuded on other
auth,a-report to,bim, he would have iminedi-.... grounds, ‘Gautrenus ‘0. Seurlock . Maving,
ately informed. Hinman, the walking' foremayy, . m.»mma-.m (6th Gir. 1997) (exx bane).
Hinman, in-turn,, teatifiod that no gue. hod.; 'We' hive repeatedly stated that it fs not this
reported . arly .problems.to him, From this-:: comtls jobi to-veweigh the évidence and ses-
evidence, a jury-conld easily conclude-that mo .. ond-ghess:the jury.: Ses ey, Davis v. Ode-
amhmporthadbeenm@_e. S e mfbld,-mﬂd 1287, mg'(ﬂih Gir, -1994);
The majority attempts'to disécedit all the: Duvis o, Firat Not? Bunk, G F.2 844, 950
evidence that contradicted Logie's testimory’ (5th Cir: 1998). Tt is domelie that.a jury is
by daiming that the fixy's verdict indicatés '+ i b infinitely better position o juige the
Shat the jury helleved Logns and sio'one dlse:- - credibillty of: witnesses presented gt teial. : ?
memwmmwmwun,,;yOnappeal,weqmlﬁnitadtomﬁmngamld |
tending that unless the jury helieved Toghey ‘and Iifeless xecord, whild a jur_p; i8 able to
they would have been unable to to.fid that:, Physically, chserve the.witnesses oiemeénqr
crave mumber four was defestive, I gig. @nd veactibng as they tesify. Putaimply, 4 .., 6.
gres. Even withivi using Logne's tkstimo- *is the fanction of the firy-as the traditioa) L
number four wds defeetive. "Groanwood pre- Welgh conflieting evidence and inﬁ-.rencu.;’ . B
sented at trial gther evidenth of the defect in ,aud determine the credibility of witmesses.
fhe form 6f mainténanee iScords' from, th - Boeing, 411 F2d.at 876 -ses,als0 Hinduna
bi:akb m’h’éné fmﬁ'm ﬁl “dﬂ'libt" og:fsligfh; ‘ J.m)‘ :'v' N R . et l'_li‘a"
doubt” and that repairs had béen made to _The' vole 5f‘thxseny’t h, reviewing the
the lowing brake with parts that, were not “Bufficiency of the evidence'&' to determine
recommended and that did not belong fn the whether, after reviewing il the evidence in 2
crane. From this -evidénce -aline, the jury: “lighit most favorable to the party opposing 2 ~
could have cleafly’ deduced that erane AW pteon for Judgment 25 a matter of law,
Der four vas defective: - . ;" Substantial evidlence. exists in the resord:tq
All the ahove eyidence militates toward 'a ** support: the Jury’s verdict-such-thaty“reason.
Sinding that the defect was hidden; however, able and; fafrminded ‘persons.in the exercige
the iasjority simply igriores it; Taspiteofall of impartial Judgment might reach. different
of the evidenee' ahd the argiments question-  conclusions,” Mazxey . Freightiiner Corp.,
L SRR (L A PPN LS
I've got + s teatim cermitg the defect, should be bifieged, The ma-
ks a on SHEOt ©  Greenwood Erom relying on Lo 's to
v thutdll the gugsomething; We heard: him sa recelve his judgménﬁut:‘ﬁ! ;I::: ﬂ@m:mh:r?ing

what l:’é fa aoggﬁe's‘e"is b Tz'hg us, “Lock around on appeal dnd repudiafing that very testi

" mony in an attempt to retaln the judpment. See
s, ke cl e iy paicd 1IR3t 1248, Noably Boup Skipown-
messed up. 1 can’t tefl the guy that it's my ers are essentially doing the'Sime thing, At lna'l.
" Taull “Tat to’blame some inanimute object. 1 . the Shipswners attempted o discredit Logue's
i got torblame some Loreiguer, someplice, that, testimony at every turn.’ Now on appeal, the
+ You know, can’t.come.in and answer for him, Shipovmers claim that Logue's testimony is cor- : .
self? . LTy rect and-ask this court 1 disregard all of the e
On appesl; however, fhe Shipowners’ charige evidehce and testiinony that the Shipavmers pro- -
their story and claim that Logue's testimony con. vided at tripl contradicting Logue. € ..o
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United States District Court,
S.D. Texas,
Galveston Division,
Kelvin Keith BXAS, Plaintiff,

v.
HANJIN SHIPPING CQ., LTD., et al., Defendants,
Civil Action No. G-07-0338. ’ .

March 18, 2009,

MEMORANDUM OPINION AND 0RDER

SIM LAKE, District Judge.

*1 Pending before the court is Defendant Hanjin
Shipping Co. Ltd,'s (“Hanjin") Motion for. 8
Judgment (Dooket Entry No. 39). In xesponke, plain-
Hff Kelvin Keith Bias filed Plaintiff's Response to
Deofondant, Haujiia Shipping Co, Ltd.'s, Motion to
and Motion for Summary Judgment (Docket
Entry No. 46). Hanjin then filed Defendant's Haujin

Shipping Co. Etd.'s Reply to Plaintiffy Response to’

Hanjin's Motion for Summary Judgment (Docket
Entry No. 49). At the court's request, the parties have
also filed Plaintifi’s Supplemeontal Response o De-
fendant, Hanjin Shipping ¢o.. Ltd.'s; Motion for
Summary Judgment (Docket Entry No, 57), Plain-
tiffs Second Supplemental Response to Defondant,
Hanjin Shipping Co. Ltds, Motion for Stimmary
Judgment (Docket Entry No, 60), and Hanjin's Brief

‘Concetning Deposition of Crane Operator and Phain:

tiffs Recent Authority (Docket Entry No. 61). For the
Teasons stated below, Hanjin's motion for summary
Judgment will be granted, '

L. Background
Kelvin Kzith Bias was injured on the evenisy of ei-

ther Jaunary 22, 2007, or Jamuary 23, 2007,5F af the
Port of Houston's Greensport Termina) B2 o he as-

sisted in the process of unloading steel slafis ™ oy,

the MV Hanjin Calcutta ( “Caleutta” )% g capgn
ship owned and operated by defondant Hanjin, 2gjq
was employed as a longshoreman by Gulf Stream

i

Marine, Inc. (“Gulf Strean”) at tho time of the inci-
dent B ‘

FN1. Videotaped Oral Deposition of Kelvin
Keith Bias, at 163 (May 2, 2008) (included
in Defendant Hanjin Shipping Co. Lid.'s
Motion for Summary. Judgment, Docket En.
try No. 39, at Exhibit J); Defendant. Hanjin
Shipping Co. Ltd’s Motion for §
Judgment, Docket Entry No. 39, at Exhibit

* F, Exhibit G; Plaintiff's Response to Defen.
dant Hanjin Shipping Co., Ltd.'s Motion to
Dismiss and Motion for Summary Judg.
ment, Docket Entry No. 46, at Exhibit E,
Exhibit H, .

EN2, Videotaped Oral Deposition of Kelvin

+ Koith Bias, at 73; Defondant Hanjin Ship-

- ping Co: Ltd.'s Motion for Summary Judg-
« + + ment Pocket Entty No, 39, at Exhibit F,

EN3. Videotaped:Oral Deposition of Kelvin
Keith Bias, at 73; Defendant Hanjin Ship-
ping Co, Ltdi's Motion for Summary Judg-
ment, Docket Entry No, 39, at Exhibit F.

EN4, Oral Videotaped Deposition of Jesus
Loyde, at 14-15 (Oct, 17, 2008) (included in
Defendant' Hanjin Shipping Co. Ltd.'s Mo-
tion for Summary Judgment, Docket Entry
No. 39, at Exhibit X). : ‘

ENS. Dofendant Havjin Shipping Co, Ld.s
Motion for Summary Judgrient, Docket En.
try No. 39, at 12,

EN6. Videotaped Oral Deposition of Kelvin
Keith Bias, at 57; Defondant Hanjin Ship-
ping Co. Ltd.'s Motion for Summary Judg-

" ment, Docket Entry No, 39, at Exhibit F,
Exhibit @, Exhibit H,

The steel slabs were unloaded from the Culcutty us-
ing the ship's four cranes ™ The crane involved in
Bias' accident was operated by Felipe Rodriguez,
another Gulf Stream employce. ™ The crane would

Iift slabs, one at & time, from the hold of the shipand

© 2009 Thomson Renters/'West. No Cliima to Orig. US Gov. Works;
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thenn Jower them to the dock below where Bins and
another Gulf Stream employee, Lonis. Redman,
waited fto manhandle them onto two  steel
beams The slabs were placed onto fhe steel beams

* g that a forklift could easily pick them up and move

them off of the dock/ i The sutface below the
beams was not lovel, so the beams did not sit flush on
the dock when a slab was not resting on them.MliAs
a slab was lowered onto the beams, one of Bias' feet
reinained in the space between one of the beams and
the dook ™2tis foot 'was crushed between the beam
and ‘dock whenthe full weight of the slab-over
twenty tons to- rest on the-beams. 2 Bias
gulfored several broken bones and othier severe inju-

ries to his foot 8 a result12Bias underwent %ﬁm

surgerios,-and two of his toes Were amputated.

FN7. Videotaped Oral Deposition of Kelvin
Keith Bias, at 74; see Oral Videotaped
Deposition of Jesus Loyde, at 47, 60; Oral
. Videotaped Deposition of Captain Hojin
“ Pask, at 20 (Oct. 23, 2008) (inclded in
-~ Plaintiffs Responss to Defendant Hanjin
Shipphig Co., Ltd.'s Motion to' Dismiss and
Motion for Summary Judgment, Docket En-

try No. 46, at Exhibit J). :

FN8. Oral and Videotaped Deposition of

Felipe Rodriguez, at 9, 13, 15 (Feb, 28, = -

2009) (included in Plaintiffs Second Sup-
plemental Response: fo Defendant, Hanjin
Shipping Co. Lid.'s, Motion- for Summary
Judgment, Docket Entry No, 60).

FN9. Videotaped Oral Deposition of Kelvin
Keith Bias, at 7576, 86-92; Oral Video-
taped Deposition of Jesus Loyde; .at 29-30;
Affidavit of Louis Redman (Jan, 27, 2009)
(incinded in Plaintiff's Response to Defen-
dant Hanjin Shipping Co., Lid.'s Motion to
Dismiss and Motion for Summary Judg-
ment, Docket Entry No, 46, at Exhibit ).

FNI0. Videotaped Oral Deposition of Kel-
vin Keith Bias, at 7576, 86-92; Affidavit of
Louis Redman, :

_ EN1L. Videotaped Oral Deposition of Kel-
vin Keith Bias, at 98-102; Oral Videotaped
Deposition of Jesus Loyde, at 68-70; Defen-
dagt Hanjin Shipping Co. Ltd.'s Motion for

Summary Judgment, Docket Enfry No. 39,
at Exhibit F.

FN12. Videotaped Oral Deposition of Kel-
vin Keith Bias, at 98-99, 116; Affidavit of
Lonis Redman; Defendant Hanjin Shipping
Co. Ltd's Motion for Summary Jodgment,
Docket Enfry No. 39, at Exhibit F, Exhibit
G, Exhibit H.

FN13. Oral Videotaped Deposition of Jesus
Loyde, at 78; Oral and Videotaped Deposi-
tion of Felipe Rodriguez, at 15 (Feb. 28,
2009) (included in Plaintiffs Second Sup-
plemental Response to Defendant, Hanjin
Shipping Co. Ltd.'s, Motion for Summary
TJudgment, Docket Entry No. 60).

FN14. Videotaped Oral Deposition of Kel-
vin Keith Bias, at 98-99, 110; Affidavit of
Louis Redman; Defendant Hanjin Shipping
Co. Lid.'s Motion for Summary Judgment,

Docket Entry No. 39, at Exhibit F, Exhibit .

G, ExhibitH, -
. FN15. Videotaped Oral Deposition of Kel-
' vin Koeith Bins, at 114, 122-24; Defendant
Hanjin Shipping Co. Ltd.'s Motion for Sum-
. mary Judgment, Docket Eniry No. 39, at
Exhibit ¥, Exhibit H, -
FN16, Videotaped Oral Deposition of Kel-
vin Keith Bias, at 122-24. :

Bias sued Hanj in alleging negligence under 33
US.C. § 905(b), a provision of the Longshore ‘and
Harbor Worker's Compensation Act (“LEWCA”).
‘Hanjin now moves for summary judgment.

10 Summary Judgnient Standard

The court may grant summary judgment if the
movant establishes that there is no genmine dispute
about any materjal fact and that it is entitled o judg-
ment as a matter of law, Fed.R.Civ.P. 56(c). An. exr
dinination of substantive law determines which ficts,
are material. on v, Lib bby, Inc., 477
1.8, 242, 106 S.Ct. 2505, 2510, 91 LEd2d 202
(1986), Material facts are those facts that “might af
foot the outcome of fho suit under the governing

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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* law."Id. A gennine issue of material fact exists if the
evidence is such that a reasonable trier of fact could
resolve the dispute in the nonmoving party's favor.
M, at 2511, - ‘ h

L

*2 The movant has the initial burden to infory the
cout of the basis for summary jidgment, Celotex
Corp. v. Catrett, 477 U8, 317, 106 8,Ct, 9542, 2553
31 LEd2d 265 (1986). To meet this initial burden
the moving party need not submit affidavits or other
evidence nogating the nonmoving party's claim, /4,
Instead, the movant may satisfy its burden by pe:
ing out that the pleadings, . depogitions, answers to
intérrogatories, admissions, or affidavits on file dom-
onstrate that the plaintiff hias failed to iniake a show-
ing adequate to establish the existence of a genhine
issue of material fict hs to an esséntial element of his
case, Jd, at 2552-53.

If the movant makes the required initial showings, the
burden shifis to the nonmoving party to show by affi-
davits, depositions, answers to interrogatorics, admis-
sions, or other evidence that summary jodgment is
not warranted becauser genuine fact isgues exist, See
id.Conclusory allegations, unsubstantiated assertions,
or a mere scintilla of evidence will not satisfy the
nonmovant's burden. Zj . Liquid Air 3
3d 1 075 (5th_Cir,1994). If the nonmovant
fails to present specific evidence showing there is a

genuine issue for trial, summary judgment is appro-
priate. Topalian v, Ehrman, 954 F 2d 1125, 1132 (5th
Cir1992). .

In reviewing the evidence “the court moust draw all
reasonable inferences in favor of the nonmoving
party, and it may not make credibility determinations
or weigh the evidence,” Réeves y. Sanderson Plumb-
ing Frods. In., 530 U.8."133, 120 8.6+ 20972110
147 L.Bd.2d 105 (2000). But if “critical evidenos iy
86 weak or temuious on an ‘essential fact that it could
zot support a judgment in favor of the nonmovént,”
summary judgment should be granted, trong v,
City of Dallas, 997 ¥.2d 62, 67 (5th Cir.1993), More-
over, if there is an absénice.of evidénce, the court will
not “assume that the fonmoving patty could:or would
prove the’ necessary 'facts,” Lirtle, 3d at 1075
(citing: Lujan v. National Wildlifs ed' n,_ 497 US,

871, 110 §.Ct. 3177, 3188, 111 ¥, Ed.2d 695 (1990)),

R Analysis

A, Negligence Under § 905(h)

imggg@ of the LHWCA provides longshore-
ment and cerfain other persons a cause of action
againgt a shipowner to recover for injuries “caused by
the negligenc of a vessel ...* 33 US.C S(b).
Interpreting this section, the Supreme Court has iden-
tified three JNntited duties owed by shipowners to
longshoremen: (1) ‘the “mrnover duty,” (2) the “ac-
tive control” duty, and (3) the “duty to intervene,”
v, 5

Howlett v. Birkdale, 512 US. 92, 114 S.Ct, 2057,
2063, 129 L.Ed.2d 78 (1994); see also Scindlg Steam
MMMMMM&

.Ct. 1614, 163:23, 68 1. Bd B1). A breach
of one of these duties is actionable only if'ii i3 g “Te-
gl cause” of the longshoreman's injury; that is the
breach of a duty must bave been a “substantial fac.
tor” in the injury, . MV 353 B3

L] v. OD

376, 383 (5th Cir.2003); Donaghey v, ODECO, 974
E.2d 646, 649 (5th Cir 1992), L

*3 Bias coptends.'tﬁat Hanjia viofated all three duties,
resulting in his injury, The court therefore considers
whether there is snfficient gvidence in the record fo
establish a genuine isgue of mateiial  fici” as 1o
whether Hanjin breached. any of the three duties, and

thereby caused Bias' ingury,

B

B, The Turnover Duty

The turmover duty requires a shipowner to exercise
ordinary care to tum over the ship, its equipment, and
appliances to a stevedore ecntractor * “in such condi-
tion that an expert and experienced stevedoring con-
tractor ... will be able by the ciervise of ordinary
‘care’ o carry on pargo operations ‘with reasonable
safety to personis and property.”™ Howlert, 114 5,Ct,

at 2063 (quoting Fe e ingly, Inc,
Burnside Shipping Co., 394 U.S, 404, 39 S, . 1144

11510, 18, 22 1 Ed.2d 371 (1969)). The duty further
requires a shipowner to warh a stevedoring contractor
of any non-obvious hazard on the ship or with respect
to the ship's equipment if the shipowner knows of the
hazard or should know of the hazard thiough the ex-
ercise of reasonable coreJid (citing Scindia_Steam,

Bius conténds that evidence in the record suggests
that Hanj in violated the tumnover duty by turning the
ship over 10 Gulf Siream in an nnreasonably safe

condition because one of the cranes was malfunction-

© 2009 Thiomson Reuters/Weat, No Claim o Orig. US Gy, Works,
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ing and/or by fuiling to wam Gulf Stream of the
crane malfunction, Specifically, Bias asserts that the
evidence tends to show that the grane that was lower-
ing the slab that crushed his foot was not working
correctly, causing the Toad to come down prematurely
before he could move his foot out from beneath the
beam, He further asseris that had Gulf Stream been
warned of the crane malfunction, it could have taken
additionnl safety precautions that could have pre-
vented Bias' injury, See 3 ~83
(finding that a shipowner's failure to warm a stevedore
of a latent orane defect was a breach of the tumover
duty and that this breach caused the plaintiff's injucy,
in part, because the stevedors “would have conducted
‘its operations differently” had it been warned of the
danger).

" Bigs fostifiod in his Goposition that- s foot was

crushed beneath the beam begause the steel slab came
down “too fast,” before he was ready. M 'He said thaf
he had heard earfier that day from other workers that
the ‘crane involved in his gccident “wasn't lifting
sight,” and that “it was eiting jammed and it wasn't
... working properly.” e speculated thiat fthis
crane malfinction conld bave been'n cause of his
isjury, but also admitted that it was equally likely

+ that the slab came down before he was ready because

the crane operator lowered it t60 sdon.

" FN17. Videotaped Oral Deposition. of Kel-
vin Keith Bias, at 169-70, 182-83.

FNIR.JM. at 178-81.

FN19./d. at 183, -

A note in the records kept by Richardson Steel Yard,
another stevedoring company that was, involved in
unloading the Calcutta, suggests that on January 21,
a day or two before Bias was injured, unfoading op-
erations on hatch number four wero halted for less
than an hour because the ship's crane servicing that
hatch was down. captain of the Calcuita, Ho:
jin Park, confirmed this information in his deposition:
Captain Park testified that the nusuber four crane on
the Caloutia experienced. a problem on January
2122550 explained that the joystick, which fhe op-
erator used to control the crane, was sticking 2% This
caused the crane to jerk, rather than move smoothly,
in its slewing motion. piain Park testified that
unloading operations were temporarily halted, and

that the joystick was Jubricated. The lubrication of
the joystick fixed ﬂle&gocblem and the crane refymed
to normal operation. *Captain Park furfher stated
that no other problems with any of the Calcutta’ s
cranes were teported during the unloading operation,
N2 yor does any other evidence in the revord suggest
that there were any further crane problems’during the
course of the unloading operation. Felipe Rodriguez,
who was operating the ¢rane jnvolved in Biss' acciz

qlentqtthetimeﬂwaccidentoocmd,tesﬂmdtha;'
Shp orano was working properly on the day Bins was

ifjured.

EN2D. Plaintiff's Response to Defendant
" 'Hanjin Shipping Co., Lid.'s Motion to Dis-
 go: v, iss and Motion for Summary Judgment,
..~ .+ Docket Entry No. 46, at Exhibit B, p. 6.

'FN21. Oral Videotaped Deposition of Cap-
tain Hojin Park, at 22,
FNO2Jd, at 2326, -

"\

FN23.7d. Captain Park described the orane's

slewing motion as its' left-to-right ‘nidtion.

? See id. .
FN24.1d.
EN25.Jd. at 26,

FN26. Otal and Videotaped Deposition of
Felipe Rodriguez, at 65.

1*4‘ Jesus Loyde, who ,w,asb‘the supervisor for Gulf
Stream's stevedore crew at the time of Bias' injury,
testified that he was never told, that the crane had

" been having problems, e stated that had he been

jnformed that the ctane had been experlencing prob-
Jems, he.would have ‘looked into it.”

FN27, Oral Videotaped Deposition of Jesus
Loyde, at 82-83, This directly contradicts

." Bias' testimony that Loyde was.one of the
© people who told him about the crane prob:
lems. See Videotaped Oral Deposition of
Kelvin Keith Bias, at 179, Viewing the evi-
dence in the light most favorable to Bias,
however, the court assumes that neither
Loyde nor anyone else with Guif Stream

©2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,
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was wamed by Hanjin about the earlier
crane malfunction, . . .

EN28, Oral :Videotape'd Deposition of Jesus
Loyde, st 82:83,

Evenassmiiin'gmguendb that turning the ship over o

Gulf Stream with a malfunciioning crane and/or

without ing Guif Stream about, the crane mal-

fimiction amounts to a violation of the turnover duty,

this evidence is insuffioient to creat a genitine issue

of material fact as to whether the crane, malfunction

was a “substantial facior” in Bias' injury, Moore, 353
.3d at 383, -

Viewing the credible evidenos in the light most fu;
vorable to Bis, it establishes only ‘that one, of the
Calcutia’ s cranes experienced a problem a day or
two before Bias was injured ™ The problem affected
only the crane's slewing motion and was unrelated io
the crane's lifting or descending motion, Bias' unsube-
stantiated and inadmissible heamay testimony sug-
gesting that the érane was malftmctioning on the day
of his injury and that the crane's lifting finctionality
was affécted may not be given any credence. See
Fawler v, 8 F.id 6_(5th_Cir.199

(“Evidence on summary judgment may be considéred
to the extent not based on hearsay ....”), ’

EN29. There is conflicting evidence,in the
record as to which hatch Bias was working
to unload when he was injured, Therefore, it
is not clear whether Bias was wiloading a
hatch serviced by the crane that had been
experiencing problems. But viewing the évi-
dence in thie light most favorable to Bias, the
court assumes that the crane involved iy
Biag' accident wag the same crane. ”

A crane malfunction involving only the crane's slev-
ing motion that occurred one or two days before Biag
was injured could not pogsibly have caused the slab
that actually injured Bias to comie down too fast to
engble him o remove his foot from beneath the
beam. Bias' pure speculation that the crane may have
contributed to his injury fails to create genuine is-

sue of fuct. See Little_ 37 F.3d at 107879 (holding

that-evidence that does not “suggest which of fsey-
exal] speculative [causation] theerdes ... is most plau-
sible” is insufficient to creato a genuine igsue of ma-

Moreover, the evidence shows only that had Guif
Stream been told about the crane problem Loyde

would have “looked into it” There is no evidence in.

the record suggesting how, if at all, Guif Stream
would have actually altered its unloading operations
had it been informed. See id. at 1075 (“We do not ...
in the absence of any proof, agsume that the sonmoy-
ing party could or would prove the necessary facts,”),
Therefore, there are no genuine fact issues for trial
with regard to the tumover duty. .

C. The Active Control Duty

Under the active .contml.» duty the shipowner canj:g_

held liable if i actively partioipates in.the stevedoring

operations amd negligently injures a longshoreman,
; ' S.Ct. at 1622, Tl_x;c:qgtlfve control
duty also requires the shipowner, to “exercise ue

care fo avoid exposing longshoremen. to.harm from

hazards. they may encounter in, areas, or from equip-

ment, under the activés control. of th vessel during the
stevedoring operation”Jd. | :

*S Biag doos not alloge, that Hanjin avtively partici-
pated in the stevedoring operation or that he was in-
Jured in an-avea underthe gctive control of the vessel.
Insiead, be contends that equipment ymder the active
control of the vessel caused his injury. :

Bias testified-that it was datk on the dock the evening
that he was injuréd, so he complained to Loyde, liis
supervisor, about the darkness®2Rjas siated thap
although he does not remeriibér sceing Loyde going
onto the ship, he believes Loyde then asked the ship's
erew to provide lights. ™ According to Bias, after-lis
notified Loyde’ about the darkness, he saw thié ciéw
of the ship rigging some lights to the struciure of ‘the
ship to provide light on the doek where Biis: was
working.%ﬂﬂe testified that these lights were inade-
quate and that the lighting on the dock rempined
poot. M Biag susoested that the darkness was a tause
of his ﬁ!]ﬁryM}Bg:sed on this testimony, Bias argiies
that his injury was caused by a breach of the active

control duty bedause the inadequate lights mouniéd )

on the Calcutta were equipment under the active con-
trol of the vessel,

EN30, Videotaped Oral Deposition of Kel-
vin Keith Bias, at 17273,
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. lighting for longshoremen. See, e.g,

. Juminated.™); Sci

. FN3LH at 172-76.
FN32.1d. at 173-76.
FN33,See id, at 96, 141-42, 172-73.

FN34.See id. at96, 117-18, 135,

. As Hanjin points out, coutts have consistently held

‘that a vessel owner has 1o duty to provide adequate

sald Kisen Kais Jia 89-1622¢

3060, %2 (9t Cir, Jan 11, 1997) (“{Glenerally speak-
" g, tesponsibilities ‘for -lightin; the 'work avea fall
Hagion the stevedore and ot the shipowner.”); Wright

*V: Gulf Coast Dockside, Inc., No. 97-2745,'1998 WL
334851, *3 (E.D.La, fune 23, 1998} (holding that the
shilpoviner “was enitifled ‘to rely on [the stevedore] to
provide adequate lighting®); Ryan-Waish, Inc. v.

Maritivia_Aragua, SA. No. 92-3662, 1994 WL
247217, *3 (BD.La, June 2, 1994)-(explaining that
“it ig the stevedoring company's responsibility,” not
the shipowners, to provide -adequate lighting);
2547, (BD.La, Aprd3,: ¢{Tlhe steve-
doring company that employs the Jongshoreman, not

the shipownet, is required by statute dnd regulation ,..-

to protect the longshoreman from the. danger of poor
lighting.*(citation omiited)). This is because § 941 of
the LHWCA. and the regulations promulgated. there:
under place this duty squarely on the stevedore who
employs the longshoremen. See33 US.C. § 941(a)
(providing that the “employer shall furnish and main;
tain employment and places’of employment which

shall be reasonnbly safe for his employees in all em- - .

ployment . covered by this chapter” (emphasis

added)); 29 C.ER. § 1917.123 (“Working. and walk-
ing areas shall be illuminnted.”); 20 CFR. § 1918.02

(“Walking, working, and climbing greas shall be il-

Scindia_Steam, 101 S.Ct at 1626-27
(“The statutory duty of the stevedore undex §.941 o
provide a safe place to' work has been implemented
by the Safety and Health Regulations for Longshor-
ing. 29 CFR § 1018.1 et seq.” (emphasis added)). ™

FN35, Because Bias was working on the
dock, and not on the vessel, the illumination
standards found .in 20 CER. § 1917.123
probably apply instead of the standards
found in § 191892, See29 CFER, §

1917.1(a) (“The regulations of this part ap-
ply to employment within 3 marine terminal
- including the loading, unloading, move-
.ment or other handling of cargo, ship's
stores or gear within the terminal ...."); 29
U.S.C. § 1918.1(a) (“The regulations of this
part apply to longshoring operations and re-
lasted  employments  aboard  ves-
sely, "(emphasis added)). Regardless of
which regulation applies, however, both are
promulgated under the authority of 33
.S, § 941, which clearly places the re-
sponsibility for compliance on the stevedore,
not the vessel. : g

#G Bias seeks to circumvent this well established
principle by disguising the duty to provide adequate’
lighting as the active control duty. The court is riot
persuaded. As another district court faced with an

identical argument explained,

[ilt may be trus that the lights on the ship remained in
the control of the shipowner, But the lighting in
that area [where the plaintiff longshoséman, was
working] did not remain in the control of the shi-

" powner, Bven accepting as.true the plaintiffs depo-

" gition testimony that it was dark and shadowy in
the comer where be fell, ... that evidence cannot
support a finding that the shipowner was negligent,
becauseitisthedutyofthestavadom,nottheshi-
powner, to provide adequate lighiting.

Landsem. ‘534 F.Supp. 448, 451
(D.Ore, 1982).See also Matt, v, Pan Ocean Shi,

mg Co., Ltd, 069, 1992 W1, 50158, *1-2
D.Pa. Marc 1992) (adopting the analysis from
Landsem und concluding that the shipowner owed 1o .
duty to provide adequate lighting for the longshore-
man plaintiff even though “[t}he ship's crew moved
lights to areas of active operations, and no other

lighting was provided”). As the Fifth Cirouit has ex-.

plained, allowing Bias “to foist the duty of complyiing
with these health and safety regulations upon the shi-
powner [would] employ exactly the type of Hability

" ‘without fault concept from which Congress sought to,

free vessels by the passage of the 1972 Amendments
[to the LHWCA)” Brown v, Mifsubishi Shintaku

. Ginko, 550 F.2d 331, 333 (5th Cir. .1977) (internal

quotation marks and citation omitted). Purthermore,
adopting Bias' legal theory would perversely encour-
age shipowners to shut off all lighting attached to the
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ship since they would be better off providing no light
whatsoever, rather than risk lability by providing
some light-which might not be adequate-and. trigger-
ing the active control duty. As a matter of law, Bias
cgunot recover on the basis of the active control
duty F28

EN36. Bigs cites Masinter v, Temneco Off

d. 8t ir.802), for the
proposition that stevedores are not always
responsible for providing adequate lighting
andthntlhevmdhasﬂiat-dmyifitmain-
tains control of the lighting. See Plaintiff's
Supplemental Response to Defendant, Han,

. jin Shipping .Co, Lt:.’g, Motion for Sum:
mary Judgment, Docket Entry- No. 57, at 4.
Bias, however, miginterprets Masinter.Jn
Masinter the Fifth Circuit did conolude that
the vessel was liable to the plaintiff under
the active control duty, in part becanse it
negligently failed to provide, adequate light-
ing. See F.2d at 897-08. The
court reached this conclusion, however, be-
cause the. vessel owner was, “contraciually
bound” to remain in control of the vessel,

and therefore had a “continning duty of care -

to those aboard the vessel.” Id, at 897, Thus,
the vessel owner had a duty to the plaintiff
because the plaintiff was fnjured in an areq
under the active control of ‘the vessel, not
. because the vessel retained active control of
the lights themselves, See id, at 89798,
Masinter does wot estzblish that a shipowner
i8.responsible for providing adequate light-
ing in ap arca controlled by a stevedore Just
because the vessel maintains control over
lights that happen to shine into that area,

D. The Duty to Intervene

The duty to intervene “concerns the-vessel's obliga-
tions with regard o cargo operations in areas under
the principal control of the independent steve-
dore.”Howlett, 114 8.Ct. at 98.In such areas the shi-
powner has no duty “to take reasonable, steps to dis.
cover and correct dangetous conditions that develop
during the loading or unloading process.” Seindig

Steam, 101 S.Ct at 1623, The shipowner may gener-

ally rely on the stevedore to ensure that cargo transfer .

operations are conducted safely, Id, If; however, the
vessel owner has actual knowledge (1) that a hazard

exists, (2) that the hazard jioses an unreasonable risk
of harm, (3) “that the stevedore, in the exercise of

‘obviously improvident’ judgment, means to work on
in the face of it and therefore cannot be relied on to
remedy it,” the shipowner must intervene, Randolph
v._Laeisz 896 F. 0971 (5th Cir,195
(qboting Masinter v, Tenneco, 867 F.5d 303, 807 (5th
Cir.1980)).8ee also Greemwood v Societe Francaise
MMJM&_ML Foads y,
Sommisa_Co., Ltd, 873 F2d 842, 859.53 (5th
Cir.1989), abragated on other grounds by Kirksey v.
" itime, 535 F.3d 388, 396 (Sth Cir.2008),”

*7 Bias. asserts- that becanse there is evidence in the
record that the vessel owner was notified of the dark
conditions. on the dock, and that it responded. by
mounting lights on the ship°to illuminate the work
areg,'thereisq’tleagtafactissneastowheﬂmﬂhé,

shipowner bad actual kmowledge, of the hazard and .

that the stevedore intended to. continne work in the
fice . of, tho hazard. Further, Bigy . ontends” thay
whether the shipowner knew ;h,q;,ﬂte darknegs pre-
sented an unreasonably " s gerous, condition, and
whether the stevedore's degision: fo continye work in
the datkness wag p&yiqugl, improvident, arg act

questions for the jury. . .
‘ N . Comgp
The court does not agree with Biag! interpretation.of
the evidence in the record. Specifically, Bias has nof
poitited to any evidence.suggesting, that Honjin knew
that Gulf Stream would otder its workers to resume
working. withiout first providing adequate lighting.

Bias testified that Hanjin was siade aware of tho lack
of adequate illumination.on the dock where Bias was

working. ™ Further, he testified that members ofthe

ship's crew, presumably Hagjin employees, re-
sponded by affixing lights to the, Calcutta to illumi-
nate Bias' work area on the dock. 285y explained
that Loyde, his superviser, instructed Biag' cxew .of
longshoretnen to cease working while the lights were
being affixed, and that they did not resyme working
until after the lights had been attached 1o the
ship."*Bias testified that even after he lighis were:
attaghed, it remaiined too dack on the docic

EN37, Videotaped Oral Deposition of Kel-
vin Keith Bias, at 172-76. ‘

FN38.4. at 173-:76. :
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- EN39.Jd. at 17377, 185-87.
. FN4O.See id. 0t 96, 14142, 172-73.

This evidence tends to show only that Hanjin as put
on notice of the hazardous condition and perhaps,
viewing the evidence in the lght most favorable to
Bias, that Hanjin knew that the darkness posed an
nnreasonable risk of harm. The evidence may evenn

support an inference that Hanjin employees observed -

 and recognized that the lights they affixed to the ship
did not remedy the dangerous condition. .

Lacking, - howevet, is any evidence that Hanjin em-
ployees knew or observed that Galf Stream ordered

or would order its employees backi td wotk int the
dangerous condition. See Futo'y. Lykes Bros, Steam-
ship Co.. Inc., 742 F.2d 209, 220 (5th Cir.1984) (ex-
plaining that the “critical” jssue was “whether ‘or 16t
any [shipowner] eniployee actually saw a [stevedore)
émployee working on the {ustreasonably dangerous]
scaffold, and concluding that thére 'was no evidencs
in the record indioiiing that “the [shipowner's] em-
ployees knew that thé [stévedord's] employces wers
working dr would Work unider this condition”), The
court cannot presume that just betavise' there were
Hanjin employees on the ship or in the area that they

actually observed Gulf Stream.employees rekumini .

work in the inadequately lit drea, See id.(“Mere pres
ence of [the shipowner's] employees oni- the vessel
and even their knowledge of the [unreasonably dan-
gerous] condition ... tself are simply not enough,”).
Such a presumption would amouat to a “speculative

leap.” Id.; see also Litile,.37 E.3d at 1075 (“We do
110€ ... in the absence of any proof, assume-that the

nonmoving party could or would prove the necessary .

facts). :

3 Purther, no evidence suggests that Hanjin employ-

¢es knew that they could not rely on Gulf Stream to
take further steps, if necessary, to provide adequate
illumination 24See Greenwood, 111 F.3d at 1248
(explaining that shipowner must have “actual knowl-
edge that it could not rely on the stevedoi® to protect
its employees”). Moreover, Hanjin had no duty to

monitor Gulf Stream fo ensure that it did not put its -

employees back to work without first providing suffi-
cient Yight. See Scindia Steam, 101 S.Ct. at 1623 (ex-
plaining that the shipowner has no duty “to take rea-
sonable steps to discover ... dangerous conditions,” or
to “oversee the stevedore's activity”).

FN41, This is partioularly true hefe because,
as discussed above, regulations promulgated
under the LHWCA explicitly require the
stevedore to provide adequate lighting.
See2d CER. § 1917123 29 CFR; §
1918.92, See also Landsem, 534 F.Supp, at
451 (“{TThe duties imposed on the stevedore
by law and the shipowner's justifiable ex-
peciation that they will be met are relevant
to determining -whether the shipowner has
breached its duty.”). '

Bias has failed to point to evidence in the record suf-
ficient to create & genuine issue of material fact as to
whether Hanjin's duty fto- intervene was (trig-
gored ™2 Hsinin is entitled to summary judgment.

"+ FN42, The court i$ not persuaded by the au-
thority pravido;d by Bias in his Supplemenial
“Regporise to Defendant, Hanjin Shipping
Co. Ltd/s, Motion for Summaty Judgment
(Docket Eniry No. 57). Two of the six cases
cited clearly support the proposition that the
. duty to intervene is not triggered dbSent a
showing by ‘the plaintiff' that the vessel
‘owner had actual knowledge that the steve-
dore wou)d proceed if1 the face of the unrea-
sonably dangerous conditiont and could not
be relied upon {0 ensiré that the work envi-.
ronment was safe for its longshorgman em-
ployeés. Gay v. Barge 266, 915 F.2d 1007,
1012 (sth Cir.1990); Randblf 896 F.2d at
970, Therefore, to the extent these cases
reach a different result, they can Yo distin-
guished on the fact, Twrner v. Costa Line
Cargo Servs: ., Inc., 744 F.2d 505, 510-11 &

n. 9 (5th Cir.1984), and LeBlunc v. United
States, 732 B.Supp. 709, 715-16

(ED.Tex.1990), suggest that the plaintiff
may not need to show that the vessel owner
actually knew that the stevedore would work
on in the face of the unreasonably dangerous
condition, but only that the vessel owner ac-
tually, knew the stevedore could not be relied
wupon to ensure that the work environment
was safe for its longshoreman employees.
Fven if these two cases correctly recite the.
law, Bias has not presented any evidence
suggesting thiat Hanjin knew that Gulf
Stream wonld not fulfil its responsibility to
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ensure that its employees had adequate light,
re Al 493 F.Sn - 880,
892-93 (S.D,Tex.2007), is not consistent
with Fifth Cirouit precedent. The Ponce
court concluded that the duty to intervene
applied based on'a finding that the vesse]
owner “did or should have recognized the ,
- risk,” and did mot Tequirs the plaintiff &
show that the vessel owmer had aciugl
knowledge of the dangerous condition, d at
892.Further, the court in Ponce did 1ot re-
- quire the plaintiff to show that the vessel
owner had actual knowledge that the stove-
dote would work on in the face of the dan-
gerous condition and could mot be relied
upon to remedy the dangerons condition, al-
lowing'the plaintiff instead to show only that
the stevedore was unlikely to recognize, the
dangerous condition, and implying that the
vessel owner-should bave known this, I a

892-93.Finally, in Masinter v, Tenneco Oil
Co. 892 (5th Cir.1989), the court

doncluded the vessel owner was liable baged

ouly on the active control duty. Therefore, )
the holding did not involve the duty to inter- . s
vene and provides no guidance for applying . '

it

IV, Conclusion and Order

Based on the foregoing analysis, Defondant Hanjin
Shipping Co. Ltd.'s Motion for Summary Judgment
(Docket Euiry No, 39) is GRANTED,
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443 US 256, 61 L Ed 2d 521, 95 Ct 2753
 [Vo. 78-479)
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OPINION OF THE COURTY

‘ (443 US 258) .
Mr. Justice White delivered the
opinion of the Court.

On March 3, 1974, the S. S. Atlan-'

tic Cognac, a containership owned by
respondent, arrived at the Ports-
mouth Marine Terminal, Va. Pe-

titioner, a longshoreman, was then .
employed by the Nacirema Operat~

ing Co., a stevedoring concern that
the shipowner had engaged to un-

load cargo from the vessel. The long- .

shoreman was injuxed in the course
of that work, and he received bene-
fits for that injury from his em-
ployer under the Longshoremen’s
and Harbor Workers' Compensation
Act. 44 Stat 1424, as amended, 33
USC §§901 et seq. [33 USCS §§901

‘et seq) In addition, the longshore-’

man brought this negligence action
against the shipowner in Federal
District Court.

[1a] A jury determined that the
longshoreman - had suffered total
damages of $100,000, that he was
responsible for 10% of the total neg-
ligence resulting in his injury, that
the stevedore’s fault, through a co-
employee’s negligence, contributed

70%, and that the shipowner was

accountable for 20%. Following an
established principle of maritime
law, the District Court reduced the

award to.the longshoreman by the.

10% attributed to his own negli-

1. The District Court set aside a jury ver-
dict. for the longshoreman in an earlier trial
because of errors in the jury instructions.

2, [1b] The plaintif’s negligence is not zn
absolute bar to recovery under maritime law,
which accepts the concept of romparative neg-
ligence of plaintif and defendant. Pope &
Talbot, Inc. v Hawn, 346 US 406, 408-409, 98
L Ed 143, 74 8 Ct 202 (1963); The Max Morris,
187 US 1, 15, 34 L B 586, 11 S Ct 29 (1890%
see n 23, infra. ’

gence? But also in accordance with
maritime law, and the common law
as well, the court refused further to
reduce the award against the ship-

* owner in proportion to the fault of
 the employer.

[2a, 3a} The United States Court of '

Appeals for the Fourth Circuit, with
two judges dissenting, reversed en
bane, holding that the

443 US 258)

: 1972 Amend-
ments to the Act, 86 Stat 1251, had
altered the traditional admiralty
rule by making the shipowner liable
only for that shaxe of the total dam-

ages cquivalent to the ratio of its |

fanlt to the total fault. 577 F2d

1153, 11851156 (1978).% Other -

Courts of Appeals have reached the
contrary conclusiont We granted
certiorari to resolve this conflict, 439
US 952, 58 L Ed 2d 343, 99 S Ci 348
(1978), and, once again® we have

before us a question of the meaning

of the 1972 Amendments.

9. A panel of the Cowrt of Appeals had
earlier veached a similar conclusion, 558 F2d
186, 193-104 (1977); see n 28, infia. .

4. Zapico v BucyrusErie Co, 579 F2d 714,
795 (CAZ 1978); Samuels v Empresa Lineas
Maritimas Argentinas, 578 F2d 984, 887-889
(CAS 1979), cert pending, No. 78-1795; Dodge v
Mitsui Shintal Ginko K. X. Tokyo, 528 F2d
669, 671-673 (CA9 1976), cert denled, 425 US
944, 48 L £d 2d 188, 28 5 Ct 1685 (1976);
Shellman v United States Lines, Inc., 528 F2d
€75, 670-680 (CA9 1975), cert denied, 425 US

946, 48 L Ed 2d 177, 96 S Ct 1668 (1976), See -

aleo Calla v Partenreederei MS Ravenna, 5§29
F2d 15, 20 (CAX 1975) (indicating agreement

~ with Dodge, supra), cext denied, 425 Us 975,

48 1, Bd 2d 799, 96 S Ct 2176 (1876); Marant v

. Parrell Lines, Inc,, 660 F2d 142, 145-147 CA3

1977) (discussing but reserving the {ssue); id.,
at 147152 (Van Dusen, J., conciwrring) (ex-
pressing copcern over validity of apportion-
ment of damages).

5. See also Northeast Marine Terminal Co.
v Caputo, 492 US 249, 68 L Ed 2d 320,97 S C!.
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.+ 20, 10.L Ed 2d 720, 83

" could have recovered

I

[a, 5 6a, 7a} Admiralty law is
judgemade law

United States. v Reliable “Transfer

Co. 421 US 897, 409, 44 L Ed 24 251, -

85 8 Ct 1708 (1975);. Fitzgerald v
- United States Lines Co.
S Ct 1646
(1963), and a longshoreman’s mari-
time tort action against a shipowner
was recognized long before the 1972
amendments, see Pope & Talbot, Inc.

'v Hawn, 346 US 406, 413414, 98 L, .

Ed 143, 74 S Ct 202 (1953), as it has
* been since.® As
by 1972, a
' ' ' [443 US 260)
longshoreman’s award in
" a suit against a negligent :shipowner
would be reduced by that portion of
the damages assignable to the long-

shoreman’s own negligence; but, as a .-

matter of maritime tort law, the
. shipowner would be responsible to
the longshoreman in full for the
- remainder, even if the stevedore’s

that law had evolved

B

to a great extent, -

- negligence contributed to the inju-
. -ries.” This latter rule is in accord

I

with the common law, which allows

an. injured party to sue a tortfeasor
for the full, amount of damages for
an indivisible injury that the tortfea-
sor’s negligence was a substantial

- factor, in causing, even if the concur-

374 US 16,

rent negligence of others contributed

- to the incit_!ent! .

[443 US 261)
The problem we face today, as was

-“true of similar problems the Court

" somewhat incomsistent

* has dealt with in the past, is compli-
* cated by the overlap of loss-allocat-

ing mechanisms that are guided by
principles.
of the ship to the long-
determined by a combi-

The Liability
shoreman is

" nation of judge-made and' statutory

N

Jaw and, in the present context, de-
pends on'a showing of negligence or

. some other culpability. The long-

T ti:em. at his elsciion; and it fi equally clear,

that, if he did not contribute to the disaster,

- "'he is entitled to judgment in ‘either case for

2348 (1977); Director, Workers' Compensation -

Pmmvnm:nmen.«ovszs,ssl.m
2d 122, 99 S Ct 909 (1979); P. C. Pfeiffer Co. v
Diverson Ford, No. 76-195 (to he reaxgued
October Term 1979). .

6. Title 33 USC § 933(a) (33 USCS §983(a)),
" which was unchanged. in -1972, states that
when a longshoreman “determines that some
person ather than the employer or a person
or persops in his employ is liablé in damsges,
he need 'not el
compensation or to

added in 1972,

ect whether to receive . . ,
recover damages against

such third person.” Sectfon 905(), which was .
states that the longshoreman |

the full amount of his loss.” 93 US, at 315, 23
L Ed 868,

8. [6b, 7h] Restatement (Second) of Torts
.§6433A, 875, and 879 (1965 and. 1979); T.

4 iy

« Cooley, Lavy of Torts 142-144 (1875); W. Pros-

“may bring an action against fthe shipowner] . .

as a third party in accordance with the provi-
sionsg of section 933... , »

7. [4b] See, eg, r Stevedoring Co. v
Fritz Kopke, Inc, 417 US 108, 108."3%, 0L
Ed 2d 694, 94 S Ct 2174 (1974) (longshoreman
entire s from
shipowner responsible fur §0% of the total
fault); Halcyon Lines v Baeyin Ship Ceiling &
Refilting Corp., 342 US 282, 2393, 96 L Ed 318,
12 8 Ct 217 (1952) (chipowner responsible for
25% of neglipence required to pay 1009 of

ages, and contribution unavajlable from
negligent shoreside contractor, an employer
under the Act), See also The Atlas, 93 US 502,
23 L Bd 863 (1876): The Juniata, 98 US 337,
23 L Bd 930 (1876), We stated the common-
law rule in The Atlas and adapted it as part
of admiralty jurisprudence: "Nothing is more
clear than right of a plaintiff, having
suffered such a loss, to sue in a common-law
action all the wrong-doers, or any cne of

. 3

ser, Law of Toris §47, pp 2972299, 'and. § 52,
pp 814-316 (dth ed 197)); cf' Washington &
Georgetown R. Co. v Hickey, 166.US 521, 521,

41 L Ed 1101, 17 S Ct 661 (1897). A tortfeasor

-+ Is not relieved of liability for the entire harm

- wise, under. traditional tprt, law,
. obtaining a judgment against more than one

- he caused fust because another's negligence

was also a factor in effecting the injury, “Nor

- are the damages agoinst him diminished.”

‘ Restatement, supra, § 879, comment a. Like.
a plaintif

concurrent, tortfeasor may satisfy it against
any one of them. Id, §886. A concurrent
tortfeasor generally may seek contribution
from another, id., §8864, but he is not re-
lieved from liability for the entire damages
even when the nondefendant tortfessor is

- immune from Hability. Id., § 880, These prin-

ciples, of course, are inapplicable where the
injury is divisible and the causation of each
part can be separately assigned to each tort.

" feasor. Id., §§433A(1) and 881,
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shoreman-victim, however, and bhis
stevedore-employer—also a tortfea-

* sor in this case=-ate participants in

a workers’ com n sclieme
that affords benefits to the long-
shoreman i of the employ-
er’s fault ‘and

longshoreman’s injury is to the long-
shoreman in the amount specified in
the statirtes 33 USC.§905 [88 USCS

§ 905). We have more than once at-
- tempted, to reconcile these systems. -

[2b] Against this background, Con-
gress acted in 1972, among- other
things,» to eliminate the shipowner's

liability to the longshoreman for un-

seaworthiness and the stevedore’s

‘liability to’ the shipowmer for un-

workmanlike service resulting in in-

. jury to the longshoreman—in other °

words, to overrule Sieracki and

- Ryan. See Northeast Marine Termi-

nal €o. v Caputo, 432 US 249, 260~

261, and n 18, 63 L Ed 2d 820,978
Ot 2848 (1977); Cooper Stevedoring
- Co. v Fritz Kopke, Inc., supra, at 113

n 6, 40 L Ed 2d 694, 94 S Ct 2174.
Though admitting that nothing in
either the statute or its history ex-

_ pregsly indicates that Congress in--
" “tended to modify as well the existing
. rules governing the léngshoreman’s

maritime negligence suit dagainst the

shipowner, by diminishing damages .
' recoverable from the latter on the

basis of the proportionate fault of
the nonparty stevedore, 577 ¥2d, at

:1155, and n 2, the en banc Court of .
Appeals found that such .a result -

was niecessary to reconcile two sen-

. tencés added in' 1972 as part of 88

USC § 905(b) [33 USCS § 906()}. The

" two sentences state:

9, Generally, workers' compensation bene-
fits are not intended to compensate for an

‘employea's entire lossés, 1 A. Lavson, Law of

Workmen's Compensation §2.50, (1878). The
1972 Amendments fo the Act, however, make
a deterimined effort to narrow the gap be-
tween the harm suffered and the benefits
payable.

11. The Amendments also increased com- -

pensstion henefits, expanded the Act’s geo-
graphic coverage, and instituted a new means
of adjudicating compensation cases. Robert~
son, Jurisdiction, Shipowner Negligence and
Stevedore Immunities under the 1972 Amend-
ments to the Longshoremen's Act, 28 Mercer
L Rev 515, 616 (1977). . .

: provides that the
stevedore’s only liability for the :

. contrary shall

“In the event of injury to a person
covered under this chapter caused
by the negligence of a vessel, then
such person, or anyone o
entitled 'to recover damages by
© reason thereof, may bring an ac-
tioir agaiust such’ vessel a3 a third
party in accordance with the pro-
- visions of section 988 of this title,
and the employer'shall' not be: lia-
ble to the vesael-for'such damages
divectly or ibndirectly. and any
agreements- or warranties to. the

{443 US 263}
. ‘be void. If such per-
son was employed by the vessel to
proyide stevedoring services, no

such action shall be permitted if .

the injury was caused by the negli-
gence of persons engaged in pro-
viding stevedoring, serviges to the
vessel.” 33 USC § 906(b) (83 USCS
§ 905(b)}. . ‘ .

“The Court of Appeals describéd the

" perceived conflict in this fashion:

“The first sentence says that if the
injury is calsed by the negligence
of a vessel the longshoreman may,
recover, but the second seirténce
says he may nof.yecover anything
of the ship.If his injury was caused
by the negligence of a person pro-
viding stevedoring ‘ serviges: The
sentences are ixrreconcildble if read
" . to mean that any negligence on
, the part of the ship will warrant
recovery while any negligence on
. the part of the stevedore will de-
feat it. They may be harmonized
only if read in apportioned terms.”
577 ¥24, at 1156.

For a number of reasons, we are
unpersuaded that Congress intended
to upset a “long-established and fa-
.miliar principlle]’ of maritime law
by imposing a proportioriate-fault
rule. Cf: Isbrandtsen ‘Co. v’ Johnson,
948 US 779, 783, 96 L Bd 1294, 72 S
Ct 1011 (1962).

bl

G-00141

§ et cn e bt o 4 o e 8




v . . .
o

. A

In the first place, the conflict seer,’
by the Court of Appeals is largely
one of its own creation, Both sides
admit that each sentence may be-
read 50 as not to conflict with the
other. The first sentence. addresses’
the recurring gituation, reflécted by
the facts in this cage, whére the
party injured ‘by the negligence of
the vessel is a lengslioreman e
ployed by a stevedoring contern. I’
these' circumstances, the longshore- .
man may sue the vessel as'a’ third
paity, but his employer, the steve-*
dore, is not to be liable directly-or*
indirectly for any damages'that may-
be’ recovered. This first senfence:
overrtles Ryan ‘and prevents the"
vessel from recouping from the

. [443 US 264] - .
stevedore any of the damages that:
the longshoreman may recover from
the vessel. But the sentence neither
expressly nor implicitly purports to
overrule or modify. the traditional .
rule that the longshoreman may. re- -
cover the.total amount. of his dam-
ages from the Vessel if the lafter's
negligence.is a contributing cause, of
his injury, even if the stevedore ,
whose limited liability js fixed by
statute, is partly to blame. :

The second senténce of the para-
graph js expressly addressed to. the!
different .and less, familiar arrange-.

ment where the injured longshore-. .

man loading or' unloading the ship is
employed by the vessel itself, not by
'a separate stevedoring company—in
short, to the situatjon . where the
ship is its own stevedore. In this
situation, the 'setond sentence places’
some Iimitations on suits against the
vessel for injuries caused during its
Stevedoring operations.® Whatever
these limitations may be, there is no
conflict between the two sentences,
and oné arises only if the second
sentence is read, as the Court of
Appeals read it, as applying to all
injured longshoremen, whether em-
ployed by the ship or by an indepen-
dent stevedore. Nothing in the legis-

lative history advises this construc- .

tion of the sentence,™

[443 US 265]
" and 'we see no

reason to depart from the lang‘ua‘gg-.:‘ﬂ

of the statute i this respe

This leaves the question of the: '

méasure of recovery against a ship- .
owner, whether or not it is doing its-

own stévedoring, when as shipowner. -

it is only ‘partially’ responsible for

thé negligence, but we are quite un- °

able to ‘distill” from ‘the face of the

obviously awkward wording of the :

two sentences apy indication that
Congress intended to modify the pre-

existing rule that a longshoreinan ~

who, is injured. by the concurrent
negligence of the stevedore and the
ship’ may recover for the entiré
amount; of his injuries from the ship.

12, The first proposals in the legisiative
movement that .produced the 1972 Amend.
ments would have made all shipowners statu-
tory employers, not, just thise also acting as
stevedores,-and thus cut.of any tort acticn by .
the longshoreman. 8 525, 924 Cong, 15t Sess,.
§1 (1971), Legislative History of the Long-.

shoremen’s and Harbor Warkers' Comg@_!::g

tion Act Amendments, of ‘672, (Commi

Print compiled for the Subcommittes.on, Vs,
bor of the Senate Committee an.Labor and,
Public Welfare),-pp 393994 (1973).. Congress |
ultimately decided to presprve the lmmsm'ﬁ-*u;m
]

men’s tort action against shipownens acting ‘as. .
shipewniers, LR IR PR

18. In Jackson v Lykes Bros. 8. 5 Cp. 464"

US 731, 18 L Ed 2d 486, 87 S Ct 1419 (1967);"
and Reed v The Yaka, 373 US 410, 10 L'Ed
2d 448, 83 § Ct 1349 (1963), we upheld &'
longshoréman’s negligence or unseaworthi--
ness action against the shipowner-stevedore!

14. See 'S Rep No. 921125, 'p.11 (1972)
(heteinnfter S. Rep) ("Accordingly, -the , bill
provides in the case of o longshoreman who fs
employed directly by the vessel there will be
no attion for dameges if the injury .was
caused by the negligence of persons -engaged
in performing longshoring services”) (empha.
sis supplied). The House Report, HR Rep No.
92-1441 (1972), is identical to the Senate Re-
port in all respects. material to this case.

Accordingly, further references will be onlyto

the Senate Report.

W
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The legrslatxvé history strongly

,counsels against the Cowrt of Ap: .

peals’ interpretation of the statuhe*.
which modifies: the longshoremans

* preexisting righfs against the negli:

gent vessel, The reporis and debates,,
leading up to the 1972 Amendments
contain ‘niof, a word of this. concept.”
This silenge- is most eloguent, for
such reticence while pontemplatmg,,,
an -’
ms US 207 ' v

important and controversxat‘
changa in existing law is unlikely.¥
Morepver, the general statements -
appearing in the Jegislative history !
congerning § 906() are inconsisterit’
with what respondent, argues was in’
the back of the legislators’ minds

- about this specific issue. The. Com-

mittées repeatedly’ réfer to'the re-

~fusal to limit the shxpoWners labil-
ity for. negllgenge," which, they fglét,

left the vessel in the same: position. .
as_d landbased third party whosem

I7. Li*the Senate hurings. a plafnitiffs: !
lawyer mientidned diminution o(‘ damages a5 a
possible’ gojutivn 5o long as the shipowner's .
Hability * for unseaworthinees ‘was ratamed,n
The unlv commi mémber: present xéjected <
this ;and Cohgress aliparently neveds'.

gave it gerious consideratioli: See Hearings on-o:

8 2918, S 525, tmd 3 1547 before the Subtom-..
mittes on e Senate Commitiee on
Laboi and ) W fatg.mdcong ZdSeesf
364—355 Q972

Labmm’ International Union, Logal, -
No.mB'IvNLBB 186U8Appncm.no 567 .
Fad 1006. 1013 977).

dqbate over gsostblﬁi %‘l{gwagr the re-
moval of the shigowner’s lia Ansea:
worthiness, That cceurred ss a concomftant of: .

ending Bability under the stevedore’s. war;
ranty of workmanlike service, which was a.

' quid pro quo for increasing the compensation

benefits. Sex S Rep 9-10: Some Congressmen .
ohjected 1o removihg the vessel's Liability for
unseaworthiness: because’ that would deny .
millions of dollars of relief for longshoremen’s
injuries. 118 Cong Ret 36882-36384 (1972) .
(Reps. Belhardt, Dent, and Ashley), ‘Indeed, -
the concern shated by some Congressmen .
over any modification of third-party actions
“had political ramifications which ... re
sulted in forestalling any improvements in
the . . . Act for over twelve years.” S Rep 9.
Those Congressmen likely would have as-
safled the dimiution of the longshoreman's
recovery in proportion to the stevedore's fault
2’ C:.he:,' had any inkling that the amendments

id that.

19.8 Rep 2,5, 10,

negligence injures an emplayee.® Be.
.cause an employee gemerally ma;
recover in full from a thrd-parl.y
concurrent tortfeasor,* these state-
ments are hardly indicative of an’
intent to modify the lawinthiere-
spect found by the Court of Appeals.
At the very lésst, one would expect
some hint, of a puxfiesé to work such
achange, buttherewas none.
, {445 U8 268)

The shlpownerdemas that the leg:’
islative hlstory is's0 onesided, rely-
ing upon statements .that vessels
“will not be chargesble with the
negligence: of.the stevedore or [the]
employees of the ‘stevedore.* 8 Rep:
11; see 577 F2d,.at 1166 n 2. But in,
context these . declaratxons deal only -
with remoyal of the shipawner's lia-

bility under the warranty of seawor-

thiness for acts of the stevedore?—
even nonnegligent ones.®

vy ) c . yo

Finally, we note that the propor-
tionate-fault rule adopted by  the
Court of Appeals waelf produces con-
sequénces that ‘e doubt Congress
intended. }t may, remove sorhe, ineq-
uities, but it créates others and ap*:

pears to shift some buydens ‘o’ the
longshoreman.

.3 i

20. Id, at 8.("where a longshoreman or
other wquer covered under this Act is in-

jured fhrough the fault ‘of the vessel, the *

vessel should be liable for damdges.as a third
party, just as land-based third parties in non-,

maritime pursuits are - lisble for damages.:

when, . through their.fault, a worker -is. in-,
Jured”); gecord, id., at 10.and 11, - :

21, See n B, supra; 2A Larson, sopra h 9, -

§ 75,22, at. 14-263; Soule, Toward an Equitable
and Rational Aflocation of Employea huury
Losses in Cates with Third Party Liability,
1979 Ins Coungel J 201, 202-208. -

22: 8 Rep 9-11.

23. E.g., ltalia Societa per Agioni di Naviga-
zione v Oregon Stevedoring Co. 376 US 315,
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As we have said, § 905 permits the
injured Jongshoreman to sue the ves-
sel and exempts the employer from
any liability ‘to the vessel-for .any
damages that may be recovered.
Congress clearly contemplated’ that
the employee .be'free .to sue. the
third-party- vessel, to: prove negli-
gence and causation on the vessel's
part, and to have the total damages
set by the ‘coiirt or jury without
regard fo the benefiis he has re-
ceived or to which he may be enti-
tled under. the Act. Furthermore,

.. 7 Meauszes) . .
under the, traditional rule, the em-
ployee may recover from the ship

*+" the entire amounit of the damages so

" determined: If he recovers:less than

+ . the statutory benefits, his. employer
is still liable for the , statutory
amoeunt. . .

Under this arrangement, it is true
that the ship will be liable for all of

. the damages, found by the judge or
jury; yet .its negligenge may . have

ple, his darnages are at least twice
the benefifs paid or payable under

the Act and the ship is less than "
50% at fault, the total of his statu--

tary benefits plus the reduced recov-

ery from the ship will not equal his

total damages. More generally, it
would appear that if the stevedore's

proportionate fault is more than the - -

proportion of ‘compensation to actual
damages, the longshoreman will al-
ways fall short of recovering the
amount that the factfinder has: de-

termined i necessary to remedy his -

total injury, even though the dimi-

nution is due not.to his fault, but to.

that of his employer.2¢
' But the impact of the proportion-

ate-fault, rule on’ the longshoreman’™
does not stop there. Under §933(b), °

an administrative order for henefits -
operates’ as"an assignment to the
stevedore-employer ‘of the Jongshore-
man's rights against the third party

unless the longshoreman sues within .

six months. And ‘2 ecorresponding
Jjudicially created lien in the employ-.

3,
been only a ‘minor cause. of-the.in- ers [443-U18 5 e .
ta : o | 27 e G
jury. The  stevédoré-employer - may favor operates élhere the long- B
have heen' predomifiantly responsi-  gporomen himgelf syes In the past, . DB

" ble; yet its Tiability s ifmitéd by the

. em: for the benelits .
- Act, and if it bas lin zights on the oo Jert-has been,for the benefits,,

,  outof-pocket even less.

: Undef the Court of Appedls’ pro-

" portionate-fault rulé; however, there
will be many circumstances where
the longshoreman will not be able to
recover in'gny way the full anount
of the damages deteimined.,in  his
suit against; the vessel. If, for, exam-

" longshoreman’s . recovery it may. be

11.L Ed 24 732, 84 S Ct 748 (1964).

The shipowner also relies upon the Reports’
reference to “comparative negligence,” S Rep
12, but in context it Is obvious that Congress
afluded only, and not erroneonsly, see Pros-
ser, Comparative Negligence, 51 Mich 1. Rev
465 n 2 (1959), to the comparative negligence
of the plaintiff longshoreman and the defen-
dant shipowner—a concept that, unlike the
proposal before us today, was well established
in admiralty. See S Rep 12; 33 USC §906(a)
[83 USCS §905()} n 2, supra. It would be
particularly curious for Congress to refer ex-
pressly to the established principle of compar-
ative negligence, yet say not a word about
adopting a new rule limiting the lability of

the shipowner on the basis of the nonparty |

employer's negligence.

peid up to the amount of the recoy:,

ey And under §933(c), which Con.

gress left. intagt jn 1972, ‘where the

stevedore-employer sues the vessel.’

as statutory assignee.it may retai
in genmeral ito-the expenses of the.

suit, the. costs of medjcal services"
and supplies it provided the em-

ployee, all compensation benefits

paid, the present value of benefits to

* be paid, plus one-fifth of whatever

might remain. Under the Court of
Appeals’ - proportionate-fault system,
the longshoreman would get very
little, if any, of the diminished re-

24, See Zapico v BucyrusErie Co, 579 F2d,
at 725 ("one is still left to wonder why the
longshoreman injured by the nesligenes of 2
third party should recover less when his em-
ployer has also been negligent than when the
employer has been without fault”),

25. See The Eina, 138 ¥2d 37 (CA3 1943).

26. The original Fourth Circuit panel opin-
ion would have made the shipowner liable for

from any.recovery an amount eqiial
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covery obtained by his employer. In- - Accordingly, we reverse’ the judg- é
deed, unless the' vessel’s proportion= ~yment below and remand for proceed- Gt
ate fault exgeeded the mﬁ% of com- * ings consistent with this opinion. |
pensation benefits to fotal damages, it is " ordered. e e

the .longshoremanw"would i recg'gve" . -
nothing.from the third-party action, i+ Mr. Justice Powell took no part

and the megligent stevedors might, in ‘the-considerati isi
zecoup al the cmpensation benefits . lthis case: sideration or decision of
it paid: - - - : s : R : ~ _
o Y swiaisormioy | S0/
Some inequily -appears inevitable R
Tt .
we find mothing: to -indicate S - .
mhould not rosume that-Congrese 0% 5 Mrtall " M
intended to place the burden of the Juistice Steveris join, dissenting '
inequity op the longshoreman whom * - Aaviisi
the Act seeks to protect.” Further, . Thé jury-in this case found -that
_the 1972 Amenduients ma - quite -the -shipowner, the stevédore, and
clear that “the employer shall iob b8 - : thi¢ longshoresman'; wevei each par-
Yable to the.vesse] for.guch damages “ tiglly responsible &
directly or indirecily,” 38 USC [M3US 270 . - '
- -$906(b) [38 USCS § 805(b)] (emphasis. _for the latter’s (petitioner Stan--
_supplied)? and that with the disap- “ley Rdmonds) iojury. ‘A mémber of

pearance 6f the ship's contribution
‘and indemnity right against- the

28, “It'i the Commiltee's intention to pro-
¢ fisbit such fésoveryidnder any thedeyinclud-

atevedore the[ﬁ% 271] ' . ing; without-limitation, theories based.on con-_ .., e
i "« .- ‘gshould-no longer . tractior fort,” S-Rep-11; soq Rope Jalbot,
haye' to appesi-Foutinely :in’ suis B e e e St e
beiweeri longshoremind and .‘ship: . " bility' € the %ﬂﬂsﬁﬁ"{fhﬁm loyer] would
owner.® qiiently, as ‘we have be’ the" ithatantial efuivalent:of cdniribe-
done, bt o oot et o eSS T o G
ory ﬂlat nOW'ﬁBI‘? appéars In'the Act; Amendments to the Longs! joremen’s and Har-
that ‘was' fiever ‘mentioned by Conr . bor, Workers' Compensation. gge,glgghgence
gress’ duririg the legislative process, . Actions, by Longshoremen against Shipowners
thaf does ‘ot ‘compoit with: Con* b Propoced & lution, 37 Ohiio B¢, LY 76,
" gress' ‘intent, and that restricts . . . - TeRASS (0T6) . - L
a reme(ilii'al' Ac::I Sl .”CaNoftheast . r&f:‘-‘ rie 3 hﬁﬁp cgul(;m;ec&pf b:hi m
Movine Morminal Co. v Capuito, 432 o wuieh, Suld et ed
US, ot 218-279, 53 L B 2d 820,978+ e b ot stove.
Ct 2348. o ; - - dozes in third-party actions). :

an amount equal nat just to his proportionate e v

fault, but aleo to the employer’s fien. 558 F2d, b .t

at 194, Theenhanc court refused to make the t e

vessgl Hable for the additional amount of the <

lien and declined to rule on any alteration of 9
the lien since, the employer was pot party to ) ’ :
the suif. 577 F2d, at 1156. . = . |

27, Cf. Northeast Maxine Terminal Co. v
gta% 432 US, ot 279, 53 L Bd 24 320,978
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NOTES
Open and obyions. Where an open and obvious danger aboard a ship does not involve the

R

ship or its gear, but instead is a condition created by the contractor, the shipowner has no '

duty to intervene. Bass v. Aetna Cas. & Sur. Co., 727 F. Supp. 312 (S.D. Miss. 1989). One
court found no vessel owner liability in a situation of a longshoreman tripping over a padeye
(open and obvious danger), Salvato v. Hakko Maritime Corp., 718 F. Supp. 1443 (N.D. Cal.
1089), while another denied liability if the accident was due to previously stowed cargo
(open and obvious), Gigante v. Runship, 904 F.2d 694 (3d Cir. 1990); and a third reached
the same conclusion due to the hazards of a coiled rope at a foot of a ladder being obvious,
Ludwigv. Pan Ocean Shipping Co., 941 F.2d 849 (9th Cir, 1991). But, another court found
that the hazards of an unguarded or uncovered ladder opening was a question for the juty on
the issue of vessel owner negligence, Martenez v. Korea Shipping Corp., 903 F.2d 606 (9th
Cir. 1990). Additional decisions on the subject of the turnover duty being satisfied if a
dangerous condition aboard the vessel is obvious to the stevedore are: Delange v. Dutra
Construction Co., Inc., 183 F.3d 916, 921 (9" Cir. 1999) (the duty to wam attaches only fo
hazards that are not known to the injured worker and would not be obvious or anticipated by

him); Manuel v. Cameron Offshore Boats, Inc., 103 F.3d 31 (5th Cir. 1997); Burchett v.

Cargill, Inc., 48 F.3d 173 (5th Cir, 1995); Pimental v. Ltd. Canadion PacificBul., ____F.
Supp. __, 1991 WL 369922 (S.D. Tex. 1991) aff’d. 956 F.2d 13 (5th Cir. 1992); Davis v.
Portline Transportes Maritime International, 16 F.3d 532 (3d Cir. 1994) (imposed liability
since the vessel owner should have foreseen that the longshore workers would not be aware

" ofice patches on the deck); Ludwig v. Pan Qcean Shipping Co., Ltd., 941 F.2d 849 (9th Cir.

1991); Gigante v. Runship, Ltd., 904 F.2d 694 (3d Cir. 1990); Dino . Farrell Lines, Inc., 30

F. Supp. 282 (D.N.J. 1999); and La Martinav. Pan Ocean Drilling Co.; Ltd,, 815°F. Supp. -

$78 (D, Md, 1992).

Provingnegligence. Wittv. American Trading Transportation Co., Inc., 820 F. Supp. 1249
(D. Ore. 1993), concludes that a repairer has no action under 905(b) if the source of the
injury is the subject of the repair work. Davis v. Portline Maritime, 16 F.3d 532 (3d Cir.
1994) holds that if the vessel owner remedies a dangerous condition, it must do so with
reasonable care. In a §S YAKA situation, there is no right to recover if the conduct is that of
a stevedoring nature as opposed to that of a vessel owner. Morehead v. Atkinson-Kiewit,
Inc., 97 F.3d 603 (Ist Cir. 1996) (en banc). However, there may be a recovery if the

00000:7011827.080609
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employer in its capacity of a vessel owner is negligent. Guilles v. Sea-Land Serv., Inc., 12
' F.3d 381 (2d Cir. 1993),

holds that there is duty to intervene if the defect is not caused by the vessel’s
equipment, it is open and obvious, and is in the contractor’s work area. In Brown v,
Philippine President Lines, 704 F. Supp. 606 (E.D. Pa. 1989), the vessel owner did not
breach its duty to act once it became aware that the stevedore was contimuing to use its
malfimctioning eciuipment even if the stevedore’s judgment was obviously improvident.
Wilcox v. Trans Pacific Shipping Co., Inc., 923 F.2d 3 (1st Cir. 1991) concerns improper
lighting in the hold of a vessel, T order to establish liability, the plaintiffmust show that the
vessel was under an obligation to supply the lights and the vessel owner knew or should have
known that additional lights were needed. Prinski V. Termar Navigation Co., —__F. Supp.
——— 1992 AMC. 1541 (E.D. Pa.), aff°’d, 944 F.2d 898 (3d Cir. 1991) holds that the vessel
owner has no duty to supervise cargo operations at a U.S. port in order fo discover dangerous
conditions. See also, Burchett. Cargill, Inc., 48 F.3d 173 (Sth Cir. 1995). Gravastv. City
of New York, 226 F.3d 108.(2d Cir. 2000) recognized that a passive vessei ownlerlias no
ongoing duty to supervise and to inspect once cargo operations commence. England v.
Reinauer Transportation Companies, L.P., 194 F.3d 265 (1* Cir. 1999) holds that there can
beno “tumover” defense by the vessel owner ifit retained operational control relative to the
work areas ot the equipment furnished by the vessel. In the England case, it was customary
in the Port of Boston for the tug owner to check and to tighten the barge’s lines during the
course of cargo operations. The longshoreman was injured due to a slack line. Both the tug
- and barge owners were found to have becn negligent with respect to the plaintiff's injury.

Another decision accepting a 905(b) negligence action if the vessel’s representative
paxticipated in the work is O’Hara v. Weeks Marine, Inc., 294 F.3d 55 (24 Cir. 2002).

.
X0 operations underws

<HeQ.0pctations completed. A cargo checker injured five days after discharge operations
were completed could not maintain a 905(b) negligence action because the plaintiff did not
face the hazards of navigation. Bacheminv. Mitsui and Company (U.S.4,), Inc., T13 F. Supp.
204 (E.D. La. 1989), ‘

_r
O Opets

The Supreme Court missed an opportunity to clarify a dispute between the Third and Ninth
Circuits regarding the extent of the shipowner’s duty. Derrv. Kawasaki Kisen KK, ,835F.2d

00000:7011827.080509

ene. Fontenot v. United States, 89 F.3d 205 (5th
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- 490 (3d Cir. 1987), cert. demed, 486 U S.1007(1 988) involveda longshore worker who was

assigned to discharge cargo that had shifted during the course of the voyage. Derr was aware
of this condition prior to his injury. The trial court gave a directed verdict for the vessel
ovwner, which was affirmed on appeal. The Third Circuit held that the ship has no duty to

inspect cargo loading operations, and concluded that it had the duty to wam the discharging '

stevedore only when the ship has actual knowledge of a danger with the stow in situations
in which the danger is not open and obvious. This Court recognized that its analysis was

conttary to Turnerv. Japan Lines, Lid., 651 F.2d 1300 (9th Cir. 1981), cert, denied, 459 U.S. .

967 (1982). This split between the Ninth and Third Circuits was later resolved in favor of

_ Derr, Howleitv. Birkdale Chipping Co., S.4., 512 U.S. 92, 114 8. Ct. 2057, 129 L. Ed. 2d

78 (1994). A Ninth Circuit decision that accepts the Howlert decision by reversing its priof
conclusion is Riggs v. Scindia Steam Navigation Co., 35 P.3d 1466 (Oth Cn' 1994),

Woods v. Sammisa Co., Ltd., 873 F.2d 842, 848 (5th Cif. 1989) concerned an injury duo to

the manner in which the steel cargo was loaded at a foreign port. The Fifth Circuit used the
vationale of Derr dnd concluded that Scindia imposed “a duty on the shipowner to correct,
as to all dangerous conditions including those relating to cargo, equipment-related afid other
defects of which it has actual lénowledge and which it actually knows the stevedore does not
intend to correct.” The Fifth Circuit parted with Derr by concluding that a jury should pass’
on the negligence issue if evidence indicated that the vessel knew or should have known of.
the cargo being stowed at the load port in such a manner that would create an unsafe

 condition in the course of discharging operations. The court further concluded that the vessel

owner has no duty to warn the stevedore or-its employees of obvious defects with the stow.

Justices Rehnquist, White and Kennedy dissented from the denial.of the vessel owner’s

petition for writ of certiorari on the basis of a conflict between the Third and Fifth Citcuits.
Sammiline Company, Inc. v. Woods, 493 U.S. 1050 (1990). .

The Woods decision is important for another reason, namely the liability of a time chaxterer
to the injured longshoreman for damages, and to the vessel owner by way of
indemnity/contribution. ‘The court concluded that pursuant to the “load, trim and discharge
provision” (Clause 8), the time charteter breached a duty to the injured longshoreman due
to its supetvisory role in the cargo operations at the load port. Rcmdall v. Chevron US4,

Inc., 13 F.3d 888, as amended on rehearing with respect to Part IV 22 F.3d 568 (5th Cir.
1994), concluded that a time charterer/employer is subject to a 905(b) action for negligence

Nl -
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by one of its employees whe is not a seaman; the action turns on whether the employer is
acting in its capacity as time charterer. Carpenterv, Universal Star Shipping, 5.4.,924 .24
1539 (9th Cir. 1991), concluded that the “load, stow and trim” provision set forth in Clause

8 of the charter party afforded no remedy to the injured longshoreman against the charterer,
but could be used in the vessel’s claim for contribution/indenanity against the charterer. Also
in Woods, the vessel owner’s request for indemnity/contribution was rejocted on the ground -
that the owner retained overall control of the vessel. This conclusion relative to the
interpretation of the charter party was acknowledged to contradict Turner v. Japan Lines, -
Lud., 651 F.2d 1300, 1305-1306 (9th Cir. 1981), cers. denied, 459 U.S. 967 (1982), and
Fernandez v, Chios Shipping Co., 542 ¥.2d 145, 151-153 (2d Cir. 1976). The dissent in the
Supreme Court’s refusal to accept a writ of certiorari in Woods referred to this lack of
uniformity among the Circuit Counts,

8. Elberg v. Mobil Oil Corp., 967 F.2d 1146 (7th Cir. 1992) sets forth a very restrictive
obligation of the vessel owner with Tespeet to a duty to intervene relative to conditions in the
work arca. Williams v. M/V SONORA, 958 F.2d 808 (5th Cir. 1993) holds that the vessel .
owner has a duty to intervene if the stevedore will fiot remedy a condition that arisss'if the - @?1\ i
vessel owner has some element of control over the cargo operations, or an appurtenance of -~ s
the ship is involved, '

13.  Pacini v, Island Stevedores, Inc., ef al,, 55 F.3d 633 (5th Cir. 1995) reviews the vessel
owner’s fumover duty with the statement that it does not extend to open and obvious
conditions. Itis a duty to warn the stevedore of defects about which the vessel owner should
know, which would include the placing of a warning sign across a ladder in the stevedore’s
work area prior to the start of work, Delange v. Dutra Construction Co,, Inc., 183 F.3d 916
(9" Cir. 1999) states that the “turnover duty” or “duty to warn" attaches only to hazards “that
are not known by the longshereman and would not be obvious to, or anticipated by him if
reasonably competent in the performance of his work.” Reed v. US.L. Corporation, 178
F.3d 988 (8™ Cir. 1999) is in accord. Juckson v, Egyptian Navigation Co,, F.3d 2004 W.L.
736865 (3d Cir. 2004) relied upon Howlett and Serbin v, Bora Corp., 96 F.3d 66,70 (3d Cir.

. 1996) stated that the turnover duty is to warn the stevedore of non-obvious hazards. The
plaintiff fell from a board in the stow; the trial court conctuded that the case could not go to
the jury. This conclusion was affirmed with the statement “[T]he ship has no duty to warn
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15.

16.

about an obvious hazard in the work area that a competent stevedore would be expected to

discover while properly performing its duties.”

Ryan-Walsh, Inc. v. Maritima Aragua, S.A., ___ F.Supp. 1994 U.8S, Dist, Lexis 7427,
(ED. La. 1994), aff"d 48 F.3d 531, (5th Cir. 1995), is a decision in which the compensation
cartier/employer filed a 905(b) negligence action against the vessel owner on behalf of the
injured longshoreman. The court held that the vessel’s tumover duty associated with the
work area does not extend to open and obvious defects umless the alternative to facing the

unsafe condition is unduly impracticable or time consuming. The duty of reasonable care |

extends to longshore workers with respect to areas that remain “ander the active control of
the vessel” The duty to intervené extends to areas under the principal control of the

Green'v, Vermillion Corp., 144 F.3d 332 (5th Cir. 1998) holds that a worker at a duck camp
injured on navigable waters had an action based upon unseaworthiness and general maritime
negligence against his employer. The LHWCA was not applicable due to the recreational
camp exception from statutory covetage; therefore, the injured worker was not limitéd to a
905(b) action against the employer-vessel owner. Also, the court held that the exclusive
remedy provision of the Louisiana Compensation Act could not be applied since it would
interfere with the uniform application of the general maritime law. The Eleventh Circuit
reached a contrary conclusionregarding the effect to be given the exclusiveremedy provision
of a state worker’s compensation act in a maritime context. Brockington v. Certified
Electric, Inc., 903 F.2d 1523, 1533 (11th Cir. 1990), cert. denied, 498 U.S, 1026 (1991).

Remember that the state law is usnally preempted by the LHWCA, if applicable. Perronv. .

Benn Muintenance and Fabricators, Inc., 970 F.2d 1409 (5th Cir. 1992).

. The vessel owner has an obligation not to create a dangerous condition aboard the vessel

once work starts. Davis v. Portline Transportes Maritime, 16 F.3d 532 (3d Cir. 1994). A
decision commenting upon the vessel owner’s duty in the context of “active operations/active

 control”is Coyle v, Krestian Palusalu Marine Company, 83 F. Supp. 24 535 (E.D, Pa, 2000).

For conditions that arise after work commences, the plaintiff must show crew involvement
in an area under vessel control. ‘The Ninth Circuit concluded that the vessel owner had a

- continwing duty of exercising due care to the longshore worker in the context of the ship’s
mooring Tines. It appears that this court comes close to the Scindia rejected doctrine of
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18.

reasonable care under the circumstances. Christensen v, Georgia-Pacific Corp., 279 ¥.3d

. 807 (9" Cir. 2002).

An intetesting corollary to Edmonds is set forth in Fontenot v. Dyal Drilling Co., 179 F.3d
969 (5™ Cir. 1999). Fontenotwas employed by ENSCO on a fixed platform that was owned
by Dual Drilling Co., off the Louisiana coast. He collected compensation benefits pursuant
to the LHWCA from ENSCO. An action was thereafter filed against Dual for general
damages. A Louisiana statute permits a non-employer to deduct from any recovery by the
plaintiffthe proportionate fault of thesuparty employer (ENSCO). This result is contrary
to Edmonds. 1t should be noted ag predicates that state law governs Fontenot’s action
pursuant to the terms of the OCSLA,! and the platform is not a vessel for the purpose of
triggering a 905(b) cause of action similar to Edmonds. The adjoining state third party action
law applies to a fixed structure even though the compensation recovered from the employer
is pursuant to the LHWCA.

White v. Bethlehem Steel Corp.,, 222 F.3d 146 (4" Cir. 2000) focuses upon an action by a
harbor worker employed by one of Bethlehem Stesl’s subcontractors. The injury was
allegedly due to Bethlehem Shipyard’s failure to properly supervise the work. The court
concluded that the injored worker was a “borrowed servant” of Bethlchem Shipyard;
therefore, his action against the “borrowing employer” was limited to compensation pursuant
to the Longshore Act. The anthority of the “bomrowing employer” need only encompass the
worker’s performance of the particular work in which he was engaged at the time of the
accident. In other words, the issue is whether the worker was for all Ppractical purposes an
employee of the borrowing company. The court also states that “[Tlhus, a central purpose
of these changes to the LHWCA was to “minimize the need for litigation as a means for
providing oompensatibn for injured workmen.””

The Outer Continental Shelf Lands Act covers personal injuries on fixed structures. On the
subject of worker's compensation benefits from the employer, state compensation is
applicable within that state’s coastal waters, while compensation payments are made
pursuant to the LHWCA if the fixed structure is situated outside state territorial waters. The
adjoining state’s substantive law applies to fixed structures over navigable water if there is
no “inconsistency” with federal law.
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OFFSHORE WORKERS ON ARTIFICIAL ISLANDS

This chapter will deal with remedies for workers on fixed rigs/artificial islands, as contrasted
with remedies of workers on mobile rigs (workers on mobile structures are generally considered to
be seamen and are entitled to the remedies discussed eatlier in this book). With the growth of
offshore oil exploration and production off the U.S. coast, an increasing number of personal injury
and death claims have been brought in both state and federal courts. The appropriate route for, and
amount of, recovery depends not only upon the location of the tort, but also upon the type of
structure on which it occurs. The focus of this section is upon the coastal waters of the United
States, an area covered by the Outer Continental Shelf Lands Act, 43 U.S.C. 1331, ef seq.

The territorial waters of each coastal state generally extend three miles from shore, although
the seaward limit for Texas and Florida is 10.4 miles. United States v, Louisiana, 363 U.S. 1 (1960).
Workers 1n1ured on fixed structures within the U.S. territorial waters who are not “seamen” must
seek benefits from their employers under the adjoining state’s compensation scheme or under the
LHWCA, . ' See, Herb's Weldingv. Gray,470U.S.
414 (1985). Generally speaking, the only cause of action for compensation of a worker assigned to
a fixed structure within the territorial waters of an adjoining state is compensation pursuant to that
state’s law. This statement assumes that the employee is not a seaman and does not come within the
status test of the Longshore Act. Workers injured on a fixed structure on the Shelf outside state
territorial waters have an action for compensation against their employer pursuant to the LHWCA.

Third party negligence actions for injuries on fixed structures are also subject to the laws and limits
of the adjoining state irrespective of the structure’s location on the Shelf. A 905(b) negligence action

. is available to a worker 'injured on a vessel and covered by the Longshore Act; the location of the

vessel on the Shelf is of no consequence; however, even though a worker is covered by the
Longshote Act’s compensation benefits for any injury on a fixed structure outside of state territorial
waters, the worker’s third-party action is governed by the law of the adjoining state.

Employees injured on fixed structures.outside a state’s territorial waters can seek
compensation from their employer only through the LHWCA, which is made applicable to platform
injuries occurring outside state temritorial waters on the Outer Continental Shelf of the United States
by the Outer Continental Shelf Lands Act (OCSLA), 4 3 U.S. C. S 1333(b). Barger v. Petroleum
Helicoloters, Inc., 692 F. 2d (5th Cir. 1982); Gaudet v. Exxon Corp., 562 F. 2d 353 (5th Cir, 1977),
cerl. denied,’ 436 U.S. 913 (1978). Third party actions arising within or beyond state’s tertitorial
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waters on fixed structures are governed by the adjoining state’s laws and limitations, OCSLA, 43
U.S.C. S 1333 (a)(2)(A) (See the text in the footnote below.) Chevron Oil v. Huson, 404 U.S. 97
(1971). Such surrogate law must not be inconsistent with federal law; in the event of an
inconsistency, federal law will apply instead. Artificial islands situated within or beyond state
territorial waters are not within maritime jurisdiction. Hence neither the general maritime law nor
the Death on the High Seas Act (DOHSA) is applicable. Rodrigue v. detna C‘aszzalz‘y & Surety Co. ,
395 U.S. 352 (1969).

There are problems in applying the state law in an indiscriminate manner to third party

actions falling within the purview of the OCSLA. If the state’s cause of action is not inconsistent
with federal law, the cause of action is borrowed in its entirety. Gulf Offshore Co. v. Mobil Oil
Corp., 453 U.S. 473 (1981). If an offshore worker assigned to an artificial island is injured while
on a vessel, Jones Act jurisdiction does not apply unless the worker is a “seaman.” The situs of the
accident aboard a vessel on the Shelf is of no consequence; the injured worker assuming no Jones
Act coverage, may receive compensation under the LHWCA from his employer and pursue third
party negligence claims pursuant to 905(b) against the vessel owner. An injury on a fixed structure
within a state’s territorial waters does not automatically preclude an action for compensation under
the LHWCA provided the “status” and “situs” requirements of the LHWCA are met. See Herb's
Welding, supra.'

The OCSLA does not pertain to the rights of a “seaman,” since this category of worker can

claim the Jones Act recovery against his employer irrespective of the vessel’s location or location
of the accident. . | | | |

Attention is directed to 43 U.S.C, § 1333(a)(1) (the OCSLA), which applies to all artificial
islands, and all installations and other devices permanently or temperarily attached to the seabed,
which may be erected thereon . . -» O any such installation or other device (other than a ship or
vessel) for the purpose of transporting such resources. . . . “ (emphasis éupplied).

43§ SUBMERGED LANDS
§ 1333. Laws and regulations governing lands

(=) Constitution and United States laws; laws of adjacent States; publication of projected State lines;
international boundary disputes; restriction on State taxation and Jjurisdiction



(1) The Constitution and laws and civil andpolitial jarisdiction of the United States:dre hibreby
extended to the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all
installations and other devices permanently or temporarily dttached to the seabed;iwhich may-bé
erected thereon for the purpose of exploring for, developing, or producing resources therefrom, or any

~*3uch inistallation or other device' (othor.than & ship or: Véistiel for'the' purpose. 6f transpotting such
" refourcesj fo- thé* samie-extent as if the' outer:Continental Shielf weré an areil of exclusive Federal
v o+ juifsdictionf located-within 5 State: Provided; hbwever; 'I‘Hnt»miubml {oases onlic. outerConﬁnenhl
fone s Shelf shalt ‘be maintained oi' msﬁed on!yundcr thie § provmmns of this’ mibcfhtiptét i
S e e i e e, TS ey gl St TR ) "»:-.'».‘.'- ‘

1'1 R ) T/N) tbithb extent that they ate'aﬁphoable andnot incbnsibtenbwuh thi§ subichiapier or‘with other
'+ Federal Taws and regulations of e Secretary siotw in efféctor hereattir adoptéd,/ theioivil and criminal
laws of each adjacent State, now in effect or hereafter adopted, aménded;or yepealed are hereby
declared to be the law of the United States for that portion of the subsoil and seabed of the outer
"4 * Céntinfental: Shelfﬁ #ind ditificial islatids andﬁ:wﬂsttuoﬁroketectedﬂlereoh, whick-wéuld be within
L cr b thet et 6 the! State 1F its ‘Borridaries were oandedfiaﬁward tosthe!'outer-margitt of the outer
[T oot 7 iiotita) Shelf, i thé Piosident st dotohusind id publishifite Faderal Reglsicrsiuchprojected
’ lines extending seaward and defininpiéach suchdrea All ofsibhidpplicablélawsshall be adiinistered
and enforced by the appropriate officers and courts of the United States. State taxation laws shall not

apply fo the outer Continental Shelf. .

(B) Within one year after September 18, 1978, the President shall establish procedures for setting
any outstanding international boundary dispute respecting the outer Continental Shelf.

. ‘ (3) The provisions of this section for adoption of State law as the law of the United States shall never be
I3 interpreted as a basis for claiming any interest in or jurisdiction on behalf of any State for any purpose e over the

- "ﬂ"‘;‘% seabed and subsofl of the outer Continental Shelf, or the property and natual resources thereof or theYevenues
(( therefrom,

{b) Longshore and Earbor Workers* Compensation Act applicable; definitions

Withrespect to disability or death of an employee resulting from any injury eccurring as the result of operations
conducted on the outer Continental Shelf for the purpose of exploring for, developing, removing, or transporting
by pipeline the natural resources, or involving tights to the natural resources, of the subsoil and seabed of the
outer Continental Shelf, comapensation shall be payable under the provisions of the Longshore and Harbor
Workers’ Compensation Act {33 U.S.C.A. § 901 etseq,]. For the puiposes of the extension of the provisions
of the Longshore and Harbor Workers* Compensaﬁon Actunder this section » :

(1) the term “employee” does not include a master or member of 2 crew of any vessel, or an officer
or employee of the United States or any agency thereof or of any State or foreign government, or of
any political subdivision thereof:

}
(2) the term “employer” means an employer any of whose employees are employed in such opexations;
and '

(3) the term “United States” when usedina geogra'phical sonse includes the outer Continental Shelf
and artificial islands and fixed structures thercon,
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[404 US 971

CHEVRON OIL COMPANY, Petitioner,

v

" GAINES TED HUSON
" 404 TS 97, 80 L Ed 2d 296, 92 S Ct 349

Argued October zo.', 1971.

[No. 70-11}

Decided Decembez 6, 1971

OPINION OF THE COURT

.[404 US 98)

Mr. Justice Stewart delx;ve;ed the

opinion of the Court.

The respondent, Gaines 'l‘ed Hu-
son, suffered a back injury while
working on an artificial island
drilling rig owned and operated by
the petitioner, Chevron Oil. Co,,
and Jocated on the -Outer Con-
tinental Shelf off the Gulf Coast
of Louisiana. The injury occurred
in December 1965. Allegedly, it was
not until many months later that the
injury was discoveréd to be a serious
one. In January 1968 the respond-
ent brought suit for damages against
the petitioner in federal district
court. -The respondent’s delay in
suing the petitioner ultimately
brought his case to this Court.

The issue presented is whether the
respondent’s action is time barred
and, more particularly, whether
state or federal law determines the
timeliness 0f the action. That issue
must be resolved under the Outer
Continental Shelf Lands Act, 67
Stat 462, 48 USC § 1331 et seq.

(hereinafter “Lands’ Act”), which:

governs injuries occurring -
[404 WS 981

: on fixed
structures on the Outer Continental
Shelf. When this lawsuit was initi-
ated, there was a’ line of federal
court decisions interpreting the
Lands Act to make general admir-
alty law, including the equitable

doctrine of laches, applicable to per-

sonal injury suits such as the re- |

spondent’s.

While pretrial discovery proceed-
ings were still under way, how-
ever, this Court announced its

decision in Rodrigue v Aetna Cas-
ualty & Surety Co., 395 US 352, 23:
L Ed 24 360, 89 S Ct 1835, That

decigion entively changed the, com-
plexion of this case.
lished that the Lands Act does not
make admiralty- law applicable to
actions such as this.one. Relying on
Rodrigue, the District Court held
that Louisiana’s one-year limitation
on personal injury actions, rather
than the admiralty doctrine of
laches, must govern this case. Tt
concluded, therefore, that the re-
spondent’s action was time barred
and granted summary judgment for

the petitioner.

1,21 On appeal, the respondent
argued that Rodrigue should not be
applied retroactively to bar actions
filed before the date of its announce-
ment. But the Court of ‘Appeals

" declined to reach that question.

Instead, it held that the interpreta-

tion of the Lands Act in Rodrigue -

does not compel application of the
state statute of limitations or pre-
vent application of the admiralty
doctrine of laches. It concluded that
the doctrine of lachies should have

O 1 TR T T

The petitioner did not .
question the timeliness' of the
action as a wmatter of laches.-

For-it-estab:
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been applied by the District Court
and, therefore, reversed that court's
judgment and remanded the case
for trial. 430 F24 27. We granted
certiorari to consider the Court of
Appeals’ construction of the Lands
. [404 US, 1001 .
Act and of Rodrigue. 402 US 942,
29 L, Bd 2d 109, 91 S Ct 1608. We

hold that the Lands Act, as inter-

preted in Rodrigue, requires that
the state statute of limitations be
applied to persona) injury actions.
. We affirm the judgment of the Court
of Appeals, however, on the ground
that Rodrigue should not be invoked
to require application of the Loui-
siana time limitation retroactively to
this case. . .

1

[3] The Lands Act makes the
Outer Continental Shelf, including.
fixed structures thereon, an area of
exclusive federal jurisdiction, 48
USC § 1833(a) (1). The Actiextends
the laws of the United States to this.
area, 48 USC § 1338(a) (1), and pro-
vides that the Jaws of the adjacent
State shall also apply “ft]o the ex-.
tent that they are applicable and not .
inconsistent” with applicable federal
laws, 43 USC § 1383 (2) (2).* To the

extent
{404 US 101]
that a comprehensive body of

federal law is applicable under

- §1388(a) (1), state law “inconsist-

ent” with that law would be in-

- applicable under § 1333(a) (2).

In Rodrigue, we clarified the scope
of application of federal law and
state Jaw under §1333(a)(1) and
§1333(a)(2). By rejecting the

. view that ‘comprehensive admiralty
"'law remedies apply under § 1338(a)

(1), we recognized that there exists
2 substantial “gap” in federa) law.
Thus, state law remedies are not
“inconsistent” with applicable fed-
eral lJaw. Accordingly, we held that,
in order to provide a remedy for
wrongful death, the “gap” must be
filled with the applicable body of
state law under § 1338 (h)__(z) : ’

The Court of Appesls- acknowl-
edged that Rodrigue clearly estah:
lishes thdt the remedy for personal
injury, as for wrongful désth, can-
not be derived from admiralky Jaw
but must be governed by the law, of

the adjacent State, Louigiana. But -

the court held. that. Louisiana’s time.
limitatio_n on personal injury actions
need not be applied withi ‘the ‘subs
stantive remedy. It supported .this
holding by reference td' the terms of
§ 1883(a) (2) that limit the applica-

4. The full text of §1888(a)(1) and
§1333(a)(2) reads:

“(a) (1) The Constitution and laws and
¢ivil and political jurisdiction of the United
States are extended to the subsoil and
seabed of the outer Continental Shelf and
to all artificial islands and fixed structures
which may be erected thereon for the pur;
pose of exploring . for, developing,
removing, und transporting resources
therefrom, to the same extent as if the
outer Continental Shelf were an area of
exclusive Federa] jurisdiction located
within a State: Provided, however, That
mineral leases on the outer Continental
Shelf shall be maintained or issued only
under the provisions of this subchapter.

“(2) To the extent that they are ap-
plicable and not inconsistent with this sub-
chapter or with other Federal laws and

regulations of the Secretary now in effect
or hereafter adopted, the civil and crim-
inal laws of each adfacent State as of
August 7, 1953 are declaved to be the‘law

of the United States for that portion of .

the subsoil and seabed of the outer Con-
tinental Shelf, and artifical islands and
fixed structures erected theréon,” which
would be within the area of ‘the State if
its boundaries were extended seaward to
the outer margin of the onter Continental
Shelf, and:the President shall determine
and publish in the Federal Register such
projected lines extending seaward and de-
fining each such area. All of sich applica-
ble laws shall be administered and en-
forced by the appropriate officers and
courts of the United States, State taxa-
tion laws shall not apply to the outer
Continental Shelf.”

."’.'I-s_:_ L
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CHEVRON Q1L CO, v HUSON
404 US 97, 30 L Ed 2d 2965 92 S Ct 349

tion of state law under the Lands
Act. The Louisiana time limitation,
the Court of Appeals reasoned, is not

“applicable” of its own force and is -

“nconsistent” with the admiralty '
doctrine of laches. The court held
that, despite the holding in Rod-
rigue, the Jaches doctrine is. appli-
cable as a matter of fede&‘al common-
law. We must disagree.

14] The Court of Appeals did not
suggest that state statutes of Em-
itations’ are per se mapphcable
under §1883(a)(2).. Rather,' it~
focused on the pecullar nature of

[404 US 102) th
&

Louisiana  time limitation on pet-‘

sonal lnjury actions found in “Art.
3536, La. Civ. Code Ann, Axtxcle
8536 provides that personal injury *

actions shall be “prescribed” by one

year. The Court of Appeals at-~
tached much significance to the fact -
that Art 3536 "prescribes,” rather

than “perempts,” such actions. Un-' .

der Louisiana law, prescriptmn,”
unlike peretnptlon." bars the rem- :
edy but does not formally extmgulsh

the right fo recovery, See Page v

Cameron Iron Works, 259 F2d 420,
422424 Istre v Diamond M. Dl
ing Co. 226 So 2d 779, 794-195 (La’
App) ; Succéssion of P:zlelo, 228 La
828, 335 65 So 2d 788, 786, This
characterizatlon has lmportance

under principles of the conflict of =

laws. It has been held, as 2 matter

of Lovisiana conflicts Taw, that' mere

“preseriptive” time limitations dre
not binding’ outside their own forum.
See Fidelity & Casualty Co. v C/B
Mr, Kim, 345 ¥2d 45, 50; Kozan v
Comstock, 270 F2d 839 841 Istre v
Diamond M. Drilling Co., supra, at
795. Reasoning from this principle

of conflicts Jaw, the Court of Ap-
peals concluded that the “preserip.
tive” limitation is not “applicable”

in a federal ¢ourt adjudicating a .-

claim under the Lands Act.

r1, 51 We hold, however, that the
“prescriptive’” nature of Art 8586 .
does not -undereut its applicability .-

under the Lands Aect. Under
§1333(a) (2) of the Act, “[s)tate

Jaw.bec [omes] federal law federally -

enforced.” . Rodrigue v, Aetna Cas-
nalty & Surety Co., supra, at 365,
23 L Ed 2d at 370. It was the mtent
of Congress, expressed in the Senate

Committee Report, in the Conference

Report;. and on. the floor of the
Senate, that state laws be “adopted”

or “enacted” as federal low. See.

id., at 357-358, 23 L Ed 2d at 365.
Thus a federal court applying Loui-,
siana law under §1338(a)(2) of
the Lands Act is applying it as fed-
eral law—as the law of the federal’
forum. Since the federal court is
not, then, applying the Jaw, of
another forum in .
[404 Us. 103] .

the usyal' sense, ‘

ordinary conflict' of laws prmclples

have no relevanée, Article 3536'is -
“applicable” in' fedéral court under™

the Lands Act just a§' it ‘would be
applicablé in a Lou:sxana court.”

The policies underlying the fed-'
eral absorption of state law in the
Lands Act make this result par-

tnculanly obvious. As we pointed out - N

in Rodrigue, Congress recognized
that “ ‘the Federal Code was never
designed to be a complete body of
law in and of itself’ ” and thus that
a comprehensive body of state law
was needed. Id., at 868, 361, 23 1.
Ed 2d° at 365, 367. Congress also

{1} 5. This is not to.imply that a fed-
eral court adjudicating a elaim under state
law as absorbed in the Lands Act must
function as it would in a diversity case.
See PErie R.. Co. v -Tompkins, 304
US 64, 82 L Bd 1188, 68 S Ct 817, 114 ALR
1487; Guaranty Tpust Co. v Yorl: 826 US

99, 89 L Ed 2079, 65 S Ct 1464, 160 ALR
1231 Levinson ¥ Deupree, 345 US 648, 651,

97 L Ed 1819, 1823, 78 S Ct 914, We -

hold only that the state statute of lxmita—

. tions is “art of the law to be applied in

federal court as it ‘would be part of the
law to be applied in 2 state court,

H-00007]
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recognféed that . the “special rela-

tionship between:the men working . . but specifies no partjcular statute of

on these artificial islands and the limitations to govern actions under |

adjaéent ‘shore to which they com-. the right, the general rule is to apply

mute” favored application. of state- thelstat.e statute of limitations for
) } with je) tl;lqse, en and their nnalpanns deixos o of wodly " o |
— Iawwith which tposoman and she . assas i o !
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{404 US 105]
courts fill in those “gaps”
themselves by creating new federal
common law.?

g}

Although we hold that Lomsxana s '

«qne-year statute of limitations must
be applied under the Lands Act as

- interpreted in. Rodrigue, we do not

blind ourselves to the fact that
this is, in relevant respect a pre-
Rodrigue case.,. The..respondent’s
injury ocenrred amgore than three
years before the anmouncement of
our depision in Rodrigue. He
institited the present lawsuil more
than -one year before  Rodrige.
Yet, if the Louxsiana s’tatute of
mitations controls in this case, his
action was time ba,rrgd more than

* two years beforg Rodrigue. In these

cireumstances, we must consjder
the, respondent’s argument that the

:state statute of limitations .should .

be given nonretroactive applicatxon

.under; Rodrigue, .

S {1-13)-In our cases deahng thh
the nonretrosctivity question, we
have generally considered three
separate factors. First, thedecision
to be applied nonretroactively must
establish a new'principle of law,

either by overruling clear  past

rprecedent on which litigants may
have relied, see, e. g.,. Hanover Shoe
v United Shoe Machinery Corp.,

“supra, at 496, 20 L Ed 2d at 1243

-or by decndmg an issue, of first im-

pression whose resolution was not
clearly foreshadowed, see, e.g., Allen
v State Board of Elections, suprs,
at 572, 22 L Bd 2d at 20. Second,
it has been stressed that “we must
N welgh the merits

[404 US 107)

.. - and demerlts,
in each case by ]ookmg to the prior
history of the rule.in question, its
purpese :and -effect, and whether;
retrogpective operation will further
or retard its operation.” Linkletter
v Walker, supra, at 629, 14 L Ed 2d
at 608, Finally, we have weighed.

"the inequity imposed by retroactive,

application, for “[wjhere a Qeclsxen
of this Court could produce substan-
tial ineqpitable results if applied,
retroactively, there is amiplé basis in;
our cases for avoiding the ‘inﬁustice :
or. hiardship’ by a l’mlding of 'rion-,
retroachwty " Cipriatio v City of
}ioéz;ga, supra, at 706, 28 L Bd- 2d"
a

[2, 14} Upon consideration of each
of these factors; we conclude that
the Louisidna one-year stafute of:.
limitations should not ‘be applied.
retroactively in the present case,
Rodrigue was not only a case of first
impression in' this Court under the
Lands Act, but it also effectively
averruled a long line of decisions by
the Court' of Appeals for the Fifth -
Cirenit holding that admiralty law,
meludmg the ‘doctrine of laches,’
applies through the Lands Act. See, -
e g, Pure Oil’ Co ~v Snipes, 298 F24*

Al §5 AT T JPA ot 1192 1904 Ao
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60; Movihle Offshore Co..v Qusley,
846 F2d 870; Lofiand Bros. Co. v
Roberts, 386 F2d 540. When the.
respondent was injured, for the next
two years until he instituted his law-
suit, and for the ensuing year -of
pretiial proceedings, these Gourt of
Appeals decisions 'represented. the.
law governing his case. It cannot.
be assuined that he'did or céuld fore-
see that this eonsistent' interpreta-
tion'of the Lands Act'would be over-
turned. 'The most he could do wag,
to relf on the Iaw as it thén was,
“We should not indulge in the fiction
thit the law'how' anpounced” has
always'been the law ahd, theréfore,
that those ‘who did not’ avail them. '
selves of it waived their rights.”
Griffin v liois, 851 US 13,26, 100
L Ed 891, 908,76 § Ct 585, 56 ALR"
2d 1065 . (Frankfurter, J., coneur-
ring in judgment).

1151 Fo hold that the respondent’s .
lawsnit: is: retroactively. time barred.
would' be ‘anomalous.' indeed. -« A
primary purpose underlying the -
absorption .of state law as federal-:

« . F404.98 1081 . ' .
law in the Lands Act was to. aid. in.
jured employees by affording them
comprehensive and familiar rem- .
edies. Rodrigue v Aetna Casyalty
& Surety Co., supra, at 361, 368, 23
L Ed 2d at 367, 369. Yet retro-.
active application of thie Lounisiana "
statute of limitations to this cage
would deprive the respondent of any
remedy--whatsoever on the basis of
superseding: legal doctrine that was
quite unforeseeable. To abruptly
terminate this lawsuit that has pro-
ceeded through: lengthy and, no
doubt, costly discovery stages for a

-

year would surely be inimical to the
beneficent purpose of the Congress.

It would also produce the most
“substantial inequitable results,”
Cipriano v City of Houina, supra, at
706, 28 L Ed 2d at 652, to hold that

 the respondent “slept on his Fights”

at a2 time when he could not have
known"the time limitation that

the law jmposed Wpon hink In .

Cipriane v City of Houma, supra, we
invoked the’ doctrine of nonretro-
active application” to protect prop-
erly interedts of “eities, bond-
holders, ind others connected with

.munidipal uiilities”; 4nd, in Allen v

State Board of Elections, supra, we
invoked the doctrine‘to protect elec-
tions held under possibly disérim-
inatory votirig laws. ' 'Certainly,
the resporident’s “potential redress
for his allegedly serfous injury——an
Injury that may sighificintly under-
cut his" future ‘egrniiig’ power—is
entitled to similar-‘protedtioni:  As
‘in England v State Board: of Medical
‘Examiners, sujra; . nonretroactive
application here simply ‘ preserves
‘his ' right to a day 5 eourt2®. . -

© 0 [404 US 1091 - - .

Both a devotion to the underlyin

purpose of the Lands Act's absorp-
tion of state law and a. weighing: of
the equities. requires. nonretroactive

~ application. of the state .statute of

limitations here. ' Accordingly, al-
though holding that the: opinion of

the Court of Appeals reflects a mis-.

apprehension of Rodrigue, we affirm
its judgment réemanding this case
to the trial tourt. - T

" It is so ordered.

q—_‘-_/

. STo

18. We do not hold here that Rodrigue,
In its entirety, must be applied' nonretro-
actively. Rather, we hold only that state
.statutes of limitations, applicable under
Rodrigue’s interpretation of the Lands
Act, should not be applied retroactively.

Retroactive application of all state sub-

stantive remedies under Rodrigue would

not work a comparable hardship or be so

i;}consistent with the purpose of the Lands
ct. - '
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( "'-""“" Mary E. BARGER, Plainhff.Appe“ee' ; ana- to platforms-located in the Gulf of
. : cross-Appellant, Mexico on the outer Continental Shelf.
v While hé was flying a helicopter carrying

: ’ ‘ eleven passengers, the helicopter ecrashed-
PETR,_OLE'.JM “HELICOPTERS, INC, . into the Gulf forly miles offshore, killing all :
Deferidant-Appellant, Cross-Appellee. aboard. Barger's widow and-children seek

No. B1-2262. - datnages in admiralty for his death from his

s . . employer. Petroleum Helicopters,! contend- -

United St;l_:::thx b .:.f' Appeals, . .. .ing that-Barger was a Jones Act seaman

it Liredit, - " and alio asserting maritime tort claims for ,

Ney. 10, 1982. o the alleged unseaworthiness of the helicop-

ter. After trial on the merits, the distriet

? n ﬂnc
. REheal'lni and Rehearln E B s cassiid guinbaliwad hath aloiwa ond awandad .
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... of the subsoil and seabed of the outer
Continental Shelf, compensation shal! be
payable under the provisions of 'the Long-
shoremen's and Harbor Workers' Compen-
sation Act [33 US.CA. §§ 901-950. (West
1978 & Supp.1982) (LHWCA))" 43 US.

CA. §7133(b)® Section 933() of . the.

LHWCA provides that this compensation. is
the exclusive remedy of an injured employ-
ee -against his ‘employer. 38 US.C.A.
§ 983(i)) Therefore, if Barger was covered
by 43 U.S.C. § 1333(h), there can be no
recovery against his employer under gener-
al maritime law. Even if admiralty juris-
diction, existed because Barger's death re-
sulted from an aireraft crash on the high
seas, sea Smith, 684 F.2d at 1109, recovery

would be barred by’ § 933(i) and the claim -

would fail on, the ments. \
[x] - The --Barger plamhffs argue that,

Barger:was a Jones Act seaman, and there-,

fore excluded from “coverage under 43

US.C § 1883(b). That ,section provideg

that the term “employee” does not. include
“a 'master . or. mémberof 4 crew of any

vedsek” - 48 USC. § 1383(!))(1) For the’
samé;reasgns, discussed in Smith, 684 F.2d
at.1112-14; we conclude. that a “helienpter .

canriot be considered a “vessel”.and, there
fore; that this exclusion from LHWCA cov-
erage does not extend to Barger.,

2] Smith invoived several claxms Jor-

dan, whose claim.was asserted by his bene-
ficiary (Smith), was flying a plane, Kolb
and Barger were both piloting helicopters.
Jordan’s aireraft, like Barger's, had attach-

mients enabling it to land on and take off.

" from water, Kolb’s hehcopter apparently
had no such attachment. But each of these
aireraft, whether or not fitted with pon-

toons, was designed primarily to fly.

through the air not to travel on water. The

dissent of our respected colleague apparent~
ly assumes that a helicopter sans pontoons
used for the self-same purpose, to transport

3. The section continues:
For the purposes of the extension af the
provisions of the Longshoremen’s and Har-
bor Workers' Compensation Act under this
section—
(1) the term “employee” does not include a
master or member of a crew of any vessel

.
vy

. were designed solely to permit it to take off

personnel to and from offshore platfornm, s oo )
not a vessel. Neither a plane nor a helicop-" ( A
ter undergoes a miraculous transformation . )
from aircraft into vessel when pontoons are
attached to it, and their pilots do not by this
act become members of a “vessel's” crew:
The helicopter’s ' amphibian  adaptations

from and lind on water and to taxi on
water in order to position itself for loading
and unloading with a view to travel
through the air. It was an aireraft that
might uge the surface of the water for a
time to facilitate airhorne commerce. An
airplane does not become an automobile be-
cause it has wheels attached and can taxi
on runways. The wheels no more change
aircraft into land' vehicles than pontoons
change aircraft into vessels. Just as a ves-
sel does not lose its nautical quality merely
because it is anchored for a time td serve as :
a drilling platform, an axrcraft. does not
become a vessel because it is adapted to
float and taxi on the water for brief periods
in order to perforts incidental funetions-
that aid in: its primary mission. The Jones L
Act ‘wag designed 0 aid those who fagg the | . .

of the séa, hot the perils of the air. f'% K
Barger did not 'meet ddath from a eollision
at séa or the abtion of the waves but as a
result of an aireraft disaster. See Symposi- - .
am, Afreraft as Vessels ' Under-the Jones.: !
Act’ and General Maritime Law; 22 S.Tex.. '
L.J. 595,600-—03(1982) N YT

3} 1 remams only to be determmed‘ ' i
then, whetlier the claim against Barger's -
enployér is eovered by the OCSLA, - Thig-
deperids on (1) whether Barger's death was °
the “result of operations conchicted on ‘the *
outer Continental Shelf for the purposg of
exploring for, developing, removing, or, -
transpoiting ... the natural resources .
of the ‘outer Contmental Shelf," and (2)
whether. Barger's employer, Petroleumn Hel-
icopters, was an “employer” within the in-
tendment of 48 U.S.C. § 1333(b)(2).

(2) the term “e,mployer'; meas an employ-
er any of whose employees are employed in
[exploring for, developing, removing, or

transporting by pipeline the naturaf re- be
sources ... of the subsoll and seabed of 't
the outer Continental Shelf]. -

43 US.C.A. § 1333(b) (West Supp.i982). P
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The first of these conditions is clearly
met. In Stansbury v. Sikorski Aircraft, 681
F.2d 948 (5th Cir,1982), a. Chevron Oil Com-
pany employee was killed when the Chey-
ron-owned. helicopter in . which he was a
passenger crashed on the high seas over the
Shelf, We held that the compensation act

provided Stansbury's solé remedy against’ '

his employer, Chevron, because Stansbury

" had been inspecting work done undér his

supervision on a fixed rig located on the
Shelf. “His work furthered the rig’s opera-
tions and was in the regular course of the '
extractive opevations on the [Shelf}. But

for those operations, he would not have
been in the helicopter. * His death, there-

fore, oceurred “as a result of operations' as
required by the OCSLA." * Id. at 951 (em-
phasis added). Barger likewise would not

have. been killed in a helicopter erash in the - *
Gulf of Mexico“but.for” ‘the fact that he .

was employed to transporl eleven workers
to a fixed platform on the Shelf. His work
furthered minéral exploration and develop-

_mentactivities and was in the regular
‘courge of such activities.

* With respect to the.second condition for
OCSLA coverage, the term “emiployer”
means “an employer.any of whose emiploy*
ees are amployed in [operations conducted
on the outer Continental Shelf for the pur-
pose of- exploring for, developing, removing,
or transporting ... the natural resources

. of the outer Continental Sheif]” 43

_USC.'§ 183(b)(z). Unlike the employer -

in Stansbury, Barger's employer, Petroleuni
‘Helicopters, was not itsell engaged in min- '
eral operations. However, helicopter trans-
portation of men and equipment. from the
mainland to thé offshore rigs and back
plays an important rele in “developing” the
Shell. This transportation is an “operation

4. See generally Robertson, Injuries to Marine
Petroleumn Workers: A Plea for Radical Simpli-
fication, 55 Tex.L.Rev. 973, 973 (1977) ("Since
the oil industry went offshore, the legal system
has struggled to produce a body of injuiy law
that is rational, fair, internally consistent, and
acceptahly productive of safety incentives

. The result has been chaos.") (footnote omit-
ted). :

5. The district court held in the alternative that,
even if Barger were covered by the LHWCA,
section 905(b) of that act pives a cavered em-

conducted , .. for the purpose of” natural
resource cevelopment. Helicopter pilots in-
volved in these operations perform the same -

function with respect.lo resource develop- . .

ment whether employed directly by a pro-
ducer or by a separale contractor, and

should not he treated differently on the - )

basis of who their immediate employer is.
We decline to inject another element of
inconsisteney into an area already beset by
more than its fair share of incongruous
results.*

Aside from the fact that this case in-
volves an employer and employee, the only
kind of claim to which the compensation
remedy applies, there is another important
distinction between Barger's claim and the

" ‘elaim in Smith,  The OCSLA compensation

coverage provision already quoted is expan-
give. It exiends to every injury or death
“occurring as a result of operations ... for
the purpose of exploring-for, developing,

. removing, or iransporting ... natural re-

sources.” 48 US.C.A, § 1838(b).’ The state’
law extension clause, however, is considera-

'
'

bly narrower, providing only for the appli- ~ *

cation of state law to “the subsoil and '
seabed of the outer Continental Shelf; and
artificial islands and fixed structures erect:
ed thereon" ‘43 D.S.C. § 1383(a). Thus
state law is made applicable only to workers

" in certain areas and not to' all employees

engaged in mineral development, while the

- eompensation statute reaches any employee

killed or injured while exploiting the Shelf’s
resources.

We, therefore, hold that Barger's exclu-
sive remedy agdinst his employer was
LHWCA compensation® The district
court’s judgment is REVERSED and the
case is REMANDED for further proceed-
ings not inconsistent with this opinion.

ployee the right to bring an action against the
“yessel owner” for negligence. Citing Smith v.
MV Captain Fred, 546 F.2d 119 (5th Cir.1977),
the court noted that the “circumstances that
the’ vessel owner and the employer are the
same ¢ntity does not preclude such an action.”
However, section 805(b) is simply irrelevant
here unless a helicopter-is a “vessel.” We have
concluded that it is not, See text supra and
Smith, 684 F.2d at 1112~13, Therefore, work-
ers’ compensation remalns Barger's sole reme-
dy against his employer.

$TOof
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JOHN R. BROWN, Circuit Judge, dis-
senting;

To the dual holding ! that the helicopter .

was not a “vessel” and Barger, its pilot, was
not 4 “seaman’”, I must respeetfully dissent.

To narrow the poinit of difference, I wish
to make clear the extensive areas in which I
am in full agreément with Judge Rubin's

scholarly analysis. Without a doubt, 43 .. .
U.S.C. § 1333(b) of the Outer Continental .

Shelf Lands Act (OCSLA) brings, into play
§ 933(i) of the Longshoremen’s and Harbor

Workers' Compensation Act (LHWCA) '.

which preseribes the exclusive remedy for

injury and death cases by the Act. 1 quite N

agree that Barger's death was the "result
of operations conducted on the Outer Conti-

nental -Shelf for, the purpose of explorig

for, developing, removing, or transporting
-« the natural resources . .. of the Outer
Continerital Shelf ....", 48 U.S.C. § 1438(b);
and that his employer, Petroleum Helicop-
ters, Inc., ivas engaged in such operations in
performing the essential service of trans-
portitig vien and equipment from the main-
land to' the offshore rigs. ’

At the same time, 1 agree the case is not

controlled by the lgeal law of .the adjacent,

state (Louisiana) as “surropate” federal law
under the OCSLA, . 43
§ 1333(a)(2)(A). -See text accompanying n,

25, 684 F.2d at 1109. Rodrigue v. Aetna -

Casualty & Surety Co., 395 US. 352, 89

,S.Ct. 1835, 23 LEd.2d 360 (1969)2 I also

agree that the Kolb claim against the third
party in Smith for the death of a helicopter
pilot in waters off the Outer Continental
Shelf was a maritime claim within the jur-
isdiction of the admiralty. 684 F2d 1111~
12. ‘

Y. The dual detepmination was, based, in effect,

on the almost contemporaneous holding of the'

Court as to.the Smith claim in Smith v. Pan Air
Corporation, 684 F2d 1102, 1112, n. 3% (5th
Cir,1982). Of necessity, this dissent attacks
that determination, Instead of concurring spe-
cially because of a decision binding on me until
altered by the Court en banc, | am dissenting,
since with the filing of this digsent I will seck
formally rehearing en banc, F.R.A.P. Rule 35, of
the instant case which will inevitably bring into

question the correctness of the Smith decision.

Use, .

And 1 embrate wholeheartedly ' the

Court’s conclusion that the suil by the heli-

copler owner in the Kolb claim of Smith for -

loss of a helicopter was within the admiral-
ty jurisdiction. td. at 1132, All of this
means thal for the death of Barger the
Longshorémen's Act is the exclusive reme-
dy against the employer, Petroleurh. Heli-
copters, Ine., unless he was “. .. a master
or member of the créw of [a] vessel ,..."
43 U.S.C. § 1338(b)(1). '

This dramatizes the rarrow, but signifi- -

cant, difference in, our views. The Court

having held (i) in the Kolb third party death

action that the claim under DOHSA was -

within the admiralty and it was so maritime

as to be beyond the reach of adjacent surro-

pate law, 48 US.C, § 1383(a)(2)A); and -

having held (ji) in the claim for the owner's ! -

loss of the helicopter’ that the helicopter
was engaged “in‘a maritime-type function,

transporting persons over the sea”, 684 F.2d .

at 1111, because the dircraft was. “being’
used in place of a vessel i¢ ferry personnel

and supplies to and fram offshore drilling "

k

structures, .. ." and this bore “. . . the type
of significant relationship to traditional
maritime aetivily ... necessary to fnvpke
admiralty jurisdiction ...", Jd. at 1112, the
case spddenly losés its admiralty character

It is no answer that this is what Congress
has preseribed since the LHWCA provides
itself that seamen are excluded. The beli-

copter is doing what a vessel wauld ordinar-

ily do—transport persons and property lo
and from the mainland and the offshore

structure. The pilot is doing what the mas- .

ter and crew of a vessel would do, namely,
operale the craf(, Each activity is mari-
lime and maritime related. Each meets the
exclusions and principles set. forth in Execu-
tive Jet Aviation, Ine. v. Gity of Cleveland,

2. The Court states:

Unlike both Monk and the warkers con-
sidered in Rodrigue, the helicopter pilot was
engaged in a maritime-type function, trans.
porting persons over the seas.

We hold, therefore, that admiralty jurisdic.
tion aver Kolb's claim against nonemplayer
third parties is not ousted by section 1333(a)
of the OCSLA. .

684 F.2d at 1111-12 (note omitted).

by the interposition of the Longshoremen's
. Adt. S
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[470 uUs 414]

HERB’S ‘WELDING; INC., et al Petxtloners

. \y :
' ROBERTH.GRAY Jr et al;

470 US 414 84 L Ed-2d 406 105 S Ct ]’.421

[No 83—728] ¢

Argued October 3 1984. Declded March 18 1985,

ommon or" -:;ru-: COURT
: '.xﬁ' e
: {470 US 4&5] _
Justice White dehvered the opm-
mn of the Oom-t.

1a] Tl;e Loxigshoremen s and I-Iar
‘Woirkeérs ?ensatlon Act
(LHWCA or, Act). Stat 1424, as
amended, 33 USC § 901 et seq. [38
USCS §§901 et seq.], provides com-
pensation for the death or disability
of any person engaged in “‘maritime
employment,” § 902(3), if the disabil-
ity or. death results, from. ,an injury

. incurred upon the nav.lga'b o waters
of the United States, or any adioin- -

ing pier, or othely ared cuqi;om
uged by.an employer in loadipg, up-
loading, xe p?;rmgl buqdmg a ves«

- sel, §903(a).’, Thuss, . worker. claim-

jng under the Act must sahs
8wt . gh U 416] f'Y
’ both
“status" and a “srtus’* test. The
court below "held that “respondeit
Robert Gray, a welder working on a
fixed offshore oil-drilling platform in
stateterritorial ‘waters, was entitled
to .benefits under the Act. We re-

verse for the reason that Qray was”

not engaged in mantlme employ-
ment.

|

Respondent Gray .worked for
Herb’a Weldmg, Ine., in the Bay

Marchand oil and gas field off the Lou:.

isiana. coast. Herb's Welding provid-

ed welding seryices to the owners of

drilling platforms. The field was lo-
cated parﬂy in Louisiana territorial
waters, i. ., within three miles of the
shore,.andpartlyontheOutarCon
tinental Shelf. Gray ate and slept on
a platform situated in Louisiana wa-
téxrs. He spent roughly three-quar-
ters of his working fime on plat:
forms in state.'waters and the rest
on platforms:on the Outer Continen:

" tal Shelf. He worked exclusively as a

welder, building and replacing pipe-
lines-and doing general mamtenan,q,g
work on. the -platforms. -

[2«, 3a] On Jaly' 11, 1975, Gray
wag: welding a gas’ fow line on 2
ﬁxed platform located in Louisiana

wateérs, He burnt. .
[470 US 417]

" ‘. through the bot-
tom of the line and an, explosion
occurred. Gray ran from the area,
and in doing so hurt his knee.: He
sought benefits under the LHWCA
for 'lost wages, disability, and medi-
cal expenses. When petxtmner
Uniited States Fidelity & Guaranty
Co., the workers’ compensation car-
rier for Herb's Welding, denied
LHWCA benefits, Gray filed a com-
plaint with the  Department-of La-
bor, The. Administrative Law Judge
(ALJ),” relying on our decision ‘in

gue v Aetna Casualty & Surety
00.395U8352,23LEd2d360 898
Ct 1835 (1969), ruled that because
Gray’s work was totally involved in
the exploration for, and development
and transmission of, oil and gas
from submerged lands, it was not
relevant to traditional maritime law
and lacked any significant maritime
connection. Gray therefore did not
satisfy the LHWCA's status require-
ment.

The Benefits Review Board re-

H-00027%
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versed on other grounds. 12 BRBS

752 (1980). By a vote of 2-1, it con-
cluded that irrespective of thé na-

ture of his émployment, Gray could

recover by virthe of -4 provision of
the Outer Continental Shelf Lands
Act, 67 Stat 462, 43 USC §1381
et seq. [43 USCS §§ 1831 et--seq.}
(Lands Act), that G

470 US 418)

LHWCA benefits to offshore oil
workers injured on the Outer Cont;i-
nental Shelf! Although Gray had
been injured in state -watérs, the
Board felt that his injfury nonéthe-
less could be said to.have occurred,
in the words of the statiite, “as a
result of”’ operations on the outer
shelf. It considered his work “inte-
grally related” to mich’opération.
12 BRBS, at 767. The dissenting
Board member argued that’ the
Lands Act provides LHWCA benefits
only for injuries actually occurring
in the geographic area of the outer
shelf. Id:, at 761-763. .

The Board reaffirmed .its position
after the case was remanded to the
ALJ for entry of judgment and cal-
culation of benefits, and petitioners
sought review .in the. Court. of Ap-
peals for the Fifth Circuit. That
court affirmed, relying' directly .on
the LEHTWCA rather than on the
Lands Act. 703 F2d 176 (1983).. With
regard to the Att's situs require-
ment, it noted that this Court had
compared drilling .platforms te
wharves in Rodrigne v Aetna Casu-
alty & Surety Co., supra. Given that
the 1972 Amendments ‘to the
LHWCA extended coverage to acci-
dents occurring on wharves, it would
be incongruous if they did not also

4, The relevant section provides:

“With respect to disability or death of an
employee resulting from any injury occurring
as the result of operations conducted on the
Outer Continental Shelf for the purpose of
exploring for, developing, removing or frans-
porting by pipeline the natural resaurces, or

grants

reach accidenis occurring on drilling
platforms. Also, since workers in.

« *jured on movable barges, on fixed K

platforms on the Quter Continental
Shelf, or en route to fixed platforms,
are all covered, there would be a
“curious hole” in coverage if some-
. one, in:Gray’s position was not. 708
- F2d, at ‘177-178. As for Gray’s sta-
tus, the Court of Appeals, differing
.with the ALJ, held that Gray’s work

-

* v bore “a realistically significant

[70 US 419) .
"~ rela-
tionship o traditional maritime ac-
tivity involving navigation and com-
merce on navigable waters,” id., at
179-180, becanse it was an integral
part of the offshore drilling process,
which, the court had held in ‘Pippen
v §h?ll_ 0il Co. 661 ¥2d.878 (1981),
was itself marjtime’ comumerge. ' We
granted certiorari, 465 US 1098, 80
L Ed 2d 122, 104 8,Ct 1589 °(198%).

LA
-

t * .
¢ i
[ H ot T ]
. .
. [ .
: . LTI e e L4
) . k% A
o Lot ve! " ':“ ¢
B .

‘When'' extrattive “operations- first
moved offshore, ‘all ‘tlafins for- injus
ries on fixed platforms procesded
under state workers’ compensatiori

o Ml

schemes, Sée Hearingy, at 396, 409,
411, Se¢ ‘also Robé;'-'ié,;;‘n' 993. With
the 1953’ passage ‘of the Lands Act,
Congress exterided LHWCA coverage
to oil workers more than three miles
offshore. 43 USC § 1333() [43 USCS
§ 1333(b)]. . Because  until . 1972 . the
LHWCA - itself ‘extended coverage
only' to-accidents. octcurring on navi-
gable waters, 33 USC § 903 (1970 ed)
[33 USCS.§903), and because sta-
tionary: rigs were considered ‘to be

involving rights to the patural resources, of
the subsoil and seabed of the outer Continen-
tal Shelf, compensation ‘shall be payable un-
der the provisions of the Longshoremen's and
Harbor Workers' Compensation Act.” 67 Stat
'463, as amended, 43 USC § 1333(h) [43 USCS
§ 1333(b)).

H-00024 f



‘‘‘‘‘‘

HERB'S-WELDING, INC. v GRAY
470 US 414, 84 L, B 2d 406, 405 5 Ct 141

islands, Rodrigue v Aetna Casualty
& Surety Co., supra, oil rig workers
inside the 3-mile limit were left to -

recover under state schemes. See, e. -

g., Freeman v Chevron Oil Co. 517
F2d 201 (CA5 1975); Gifford v Au--

- rand Mfg. Co. 207 So2d 160 (La App

1968). Any worker, inside or outside ‘

the 3-mile limit, who qualified as a
geaman was not covered by the"

LHWCA, but could sue under the” . .

Jones Act, 46 USC § 688 [46 USCS

§ 688}, the Death on the High. Seas -

Act, 46 USC § 761 et seq. [46 USCS'
§§ 761 et seq.], and the general mari-
time law. Hearings, at 411-414, 450~
459, 487; see n 1, supra. See ‘also
Wright, Jurisdiction in the Tide-

~ lands, 32 Tulane 1, Rev 175, 186

(1958).

~-So matters stood when Congress
amended the LHWCA in 1972, What
is knovm about the congressional
intent behind that legislation has’
been amply - described in our prior -
opinions, See, e. g., Director, OWCP:
v Perini North River Associates, 459 '
US 297, 74 L Ed 2d 465, 103 8 Ci
634 (1983); Sun Ship, Inc. v Pennsyl- -
vania, 447 US 7185, 717-722, 65 L Ed.
2d 458, 100 S Ct 2432 (1980); North-
east Marine -

{470 US 420}

- : Terminal Co. v Caputo,
482 US 249, 256-265, 53 L Bd 2d -
320, 97 S Ct 2348 (1977). The most’
important of Congress’ concerns, for
present purposes, was the desire to
extend coverage to longshoremen,
harborworkers, and others who were
injured while on piers, docks, and
other areas customarily used to load

5. Petitioners view Congress’ failure to ex-
tend LHWCA coverage to all offshoxe oi}
workers ag an explicit rejection of the position
adopted by the court below. However, it ap-
pears that the bill, S8 16547, was designed not
80 much to incrense the benefits of those not
covered, ag to limit the remedies of those
workers who could qualify as seamen and so
were not confined to the workers’ compensa-

and unload ships or to repair or

" build ships, rather than while actu-

ally afloat. Whereas prior to 1972
the Act reached only accidents oc-
curring on navigable waters, the
amended 33 USC §903 [33 USCS'
§903] expressly exiended coverage '

to “adjoining. area[s]” At the same

time, the amended. definition of an '™
“employes” limited coverage to em: .
ployees engaged in “maritime em-

0

8 .

ployment.” . ‘ .

The Act, as amended, does not «
mention offshore drilling rigs or the.
workers: thereon. The legislative his. -
tory of the amendments is also si-
lent, although early. in ‘the legisla-
tive process, a bill was introduced to
extend theé Act to all offshore oil
workers. The bill died in Committee. -
While hardly dispositive, it is worth
noting that the saime Committee
considered the 1972 Amendments to’
the LHWCA, and the possible exten- "
gion of 'the Lands Act's apylication
of the LHWCA to drilling’ platforms, ' -
apparently without it ever occrirring™ ™+
to anyone thdt the two inight have" -
been duplicative. The concurrent but '
independent réconsideration of both®' -

the Lands Act and the LHWCA, the - ' -

congressional view that the amend- "’
ments, to' the latter involved the
“lelxtension of [cloverage to [shore-.
side [a]reas,” HR Rep No 92-1441, p "
10 (1972), and the .absence of any.
mention of drilling platforms in the
discussion of the LHWCA, combine
to suggest that the 1972 Congress at
least did not intentionally extend °
the LHWCA to workers such as
Gray.®

tion scheme. See 117 Cong Rec 10490-1049% |
(1971) (statement of Sen, Tower); Hearings, at
996-408, 418419, 602. The bill was opposed
because it would limit recoveries by those
who did better without LHWCA coverage. Id.,
at 589-500, 602, Bee gemérally Boudreaux v
American Workover, Inc. 680 F2d 1094, 1058
(CA5 1982), .

H-00025
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graphical boundary that will predict-
ably result in workers moving in
and out of coverage.

As we have said before in th:s
area, if Congress’ coverage decisions
are mistaken as a matter of policy,
it is for_Congress to change them.
We should not legislate for them.
See Victory Carriers, Inc. v Law, 404
US 202, 216, 30LE026383 928 Ct
418 (1971).

¢ v
111] Because Gray’s employment

SEPARATE OPINION

Justice Marshall, with whom Jus-
tice Brenna;n. Justice Blackmun.

and. Juatlce O’Connor join, dissent-

ing.

Today the Court holds that a ma-~

rine petroleum Worker is not cov-
ered by ‘the Longshoremen’s and
Harbor Workers’ Compensation “Act
(LHWCA or Act), 44 Stat 1424, as
amended, 33 USC §901 et seq. [33
USCS §§901 et seq.], wheh piirsuing
his occupation oh a fixed offshore rig
within the 3-mile limit of a State’s
territorial waters. Although such an

individual routinely travels over wa-’
ter as an essential part of his job
and performs the rest of his job'

adjacent to and surrounded by wa-
ter, he is not covered becausé, in the
Court’s view, his océupation is not

“maritime employment.” See §2(3),

was not “maritime,” he does not
q for benefits under the
LHWCA. We need not determine

‘whether he satisfied the ‘Act’s situs

requirement, We express no opinion
on his argument that he is covered
by 43 USC §1383(b). [43 USCs
§ 1333(b)] The judgment is reversed,

and the -
70 US 428]

case is remanded to
the Court of Appeals for fuither
proceedings consistent with this
opinion.

It is so ordered.

33 USC §902(3) [33 USCS §902(3)].-

The Court reaches this conclusion
even though a worker of the same
occupation, working in the same in-
dustry, and performmg the same
tasks on a rig located in the same
place, wounld be ¢o¥ered if that-rig
were one that was capable of float-
ing.! Neither the Court. nor ‘any of

.the parties have ideniified any rea-

son why Congress might have
[470 US 429)

desired this distinction. To the con-

trary, a principal corigressional goal

behind the 1972 Amendments was to
rid the Act of just such arbitrary
distinctions derived from traditional
admiralty jurisprudence. Because
the coverage pattern that the Court
adopts is at odds with the Act’s 1972

Amendments, and because the acci-

dent here meets the Amendments’ .

1. “Floating” petrolewm rigs are classified
as vessels in admiralty jurisprudence, see Pro-
ducers Drilling Co. v Gray, 361 F2d 433, 437
(CA5 1968), and as such have long been
within the Act’s coverage. Ante, at 416417, n
2, 84 L Ed 2d, at 410. It must be emphasized,
however, that in admiralty law, the classifica-
.tion of a structure as “floating” turns only on

its capacity to float, and not on the relevance .- .

of bouyancy to its typica.'l use or its state at
the time of an injury. Many “foating” off-
shore pefroleum rigs are so classified becauge

they are floated to their drilling sifes; but

once there, they are elevated above the water

and supported by legs that rest ani the ocean
bottom. See Producers Drilling Co., supra, at
497 (classification inciudes "‘almost any
structure that once floated or is capable of
floating on navigable waters . .." and .
includes ‘special purpose structures not usu-
ally employed as a means of transport by
water but designed to float on water’ ”) (quot-
ing Ofishore Co. v Robison, 266 F2d 769, 771
(CA5 1959). See alsp n 14, infia.

P
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[453 US 473}

GULF OFFSHORE COMPANY, A DIVISION OF THE POOL COMPANY,

Petitioner,

it et to. #

MOBIL OIL CORPORATION et al.
453 US 473, 69 L Ed 2d 784, 101 S Ct 2870

[No. 80-590]

Argued March 31, 1981. Decided July 1, 1961

OPINION OF THE COURT '

{463 US 475)
Justice Powell delivered the opin-
ion of the Court.

[ta, 2a] This case requires us to
determine whether federal courts
have exclusive jurisdiction over per-
sonal injury and indemnity cases
arising under the Quter Continental
Shelf Lands Act, 67 Stat 462, as
amended, 43 USC §1331 et seq.
(1976 ed and Supp III) [43 USCS
§§ 1331 et seq]. We also consider
whether the rule of Norfolk & West-
ern R. Co. v Liepelt, 444 TS 490, 62
L Ed 24 689, 100 5 Ct 755 (1980),
that the jury be instructed that per-
sonal injury damages awards are not

subject fo federal income taxation, is

applicable to such a case.

1

Respondent, Mobil Oil Corp,
contracted with petitioner, Gulf Off-
shore Co., for the latter to perform
certain completion operations on oil
drilling platforms offshore of Louisi-
ana. As part of the agreement, peti-
tioner promised to indemnify Mobil
for all claims resulting directly or
indirectly from the work. While the
work was in progress in September
1975, the advent of Hurricane Eloise

1. Mobil claimed indemnification on the
grounds of both its contract with petitioner
and the allegation that petitioner's negligence
caused the accident. Prior to trial Gaedecke
entered into a conditional settlement agree-
ment with Mobil, which limited his potential

required that workers be evacuated
from ofil platforms in the Gulf of
Mexico.

Steven Gaedecke was an employee
of petitioner working on an oil dril)-
ing platform above the seabed of the
Outer Continental Shelf, As the

storm approached a boat chartered
453 US 476]

by Mobil ttmk him safely aboard.
Shortly thereafter, while assisting
crewmen attempting to evacuate
other workers from the platforms in
turbulent sea, he was washed across
the deck of the vessel by a wave. He
suﬂ‘]t:red injuries pnmarlly to his
bac

Gaedecke brought this suit for
damages in the District Court of
Haxris County, a Texas state court,
alleging negligence by Mobil and the

bhoatowner. Mobil filed a third-party-

complaint for indemnification
against petitioner.! In its third-party
answer, petitioner denied that the
state court had subject-matter juris-
diction over the third-party com-
plaint. Petitioner argued that Mo-
bil’s cause of action arose under the
Outer Continental Shelf Lands Act
(OCSLA), and that OCSLA vested
exclusive subject-matter jurisdiction

recovery BEHJnst Mobil to $200,000; in return
Mobil agreed to proceed against petitioner for
indemnification only on the basis of the con-
tract. Gaedecke also settled his claim with the
boatowner.
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in a United States district court. The
Texas trial court rejected this con-
tention, and the case went to trial

before a jury.

In submitiing the case to the jury,
the trial court denjed a reqguest by

petitioner to instruct them that per- -
. sonal injury damages awards are not

subject to federal income taxation .

and that they should not increase or .

decrease an award in contemplation,
of tax:consequences. The jury found,

Mobil megligent and .awarded Gae-. -
decke{$900,000 for his injuries. The .

jury found, however, that Gae-;

. ‘decke| sustained his injuries while -

performing work subject to the cons,

tract of indemnification. Based on.

the two verdicts, the trial judge en-
tered . judgment against petitioner in
the amount of $900,000. .

The Texas Court of Civil Appeals

_affirmed. 594 SW2d. 496 (1979). It
held. that the Texas state courts had -
subject-matter ; .

[453 US 477) .

jurisdiction over'the

causes. of action.® It acknowledged
that OCSLA governed the case, but
found no explicit command in the
Act that federal-court jurisdiction be
exclusive. The court also observed
that exclusive federal-court jurisdic-

.tion was unnecessary because the

Act incorporates as federal law in
personal injury actions the laws of
the Stite adjacent to the scene of
the events, when not inconsistent
with other federal laws. 43 USC
§ 1383(a)(2) [43 USCS § 1333(a)2)].
Thus, the court reasoned, “[t]he end
result would be an application of the
same laws no matter where the fo:
rum was located, whether state or
federal.” 594 SW2d, at 502. The
court also held that the-trial court
did not err in refusing to instruct

2. Texas hed in personam jurisdiction over.
Mobil and petitioner, each of whom does busi-
ness in Texas, Gaedecke was a. resident of
Harris County, Tex. ‘ .

I A

the jury that damages awards are
not subject to federal income taxa-

~ tion. The Texas: Supreme Cowrt de-

nied review.: o e

We granted:certioré?i to resolve 2’
conflick over whether federa] courts
have exclusive, subject-matter juris-
diction ; over. suits arising . under
OCSLA:.and to consider whether an |
instruetion. that damages are not
taxable is appropriate. in such a
case.- 449 US 1083, .66 L Ed 2d 494,
101 S Ct 607 (1980). - —

. g e . Lt R L. '-"’l
W (II .. . ,:.“
[ P W

" Y 'A“ .-,4 P R T A
. I3, 4] The- general principle of.i.
state-court jurisdiction: over -eases: .

_ arising under federal :lawg::is.

straightforvward: state courts-may.as- -
sume’ subject-matter jurisdiction-
aver: a-federal cause of action absent.”"
provision by Congress-to thie-.con-"
traty or disabling incompatibility be- -
tweén the federal claim and state- .

court
[458 US 478)

adjudication, Dowd Box Co. v
Courtney, 368 US 502, 507-508, 7 L
Ed 2d 488, 82 8 Ct 519 (1962); Claflin
v Houseman, 93 US 130, 136, 23 L
Ed 838 (1876). This rule is premised
on the relation between the States
and the National Government
within our federal system. See The .

‘Federalist No. 82 (Hamilton). The

two exercise concurrent sovereignty,

although the Constitution Iimits the

powers of each and requires the

States to recognize -federal law as

paramount.” Federal .law confers

rights binding oh state courts, the -
subject-matter jurisdiction of which

is governed in the first' instance by

state laws.
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. P * . r., b
[5] In considering the propriety of
state-court jurisdiction over any par-
ticular federal claim, the Court be-
gins with the presimption that state
courts enjoy concurrent jurisdietion.

Seé¢ California v Arizona, 440 US 59, -
66-67,"59 L Bd 2d 144,'99°S'Ct 919 -

et

(1979).Dowd Box °Cb. v Coiirtney, .
368 US, at 507-508; 7 T Bd '2d. 483, --

82 8 Ct 619, Congress; however, may
confine jurisdiction to ‘the ' federal
courts either explicitly: or implicitly.. -
Thys, the presumption of concurrent
jurisdiction can be rebutted by an
explicit statutory directive, by un-
mistakable implication from legisla-
tive history, or by a clear incompati-
hility between state-court jurisdic-.
tion. and federal interests. See- ibid.; .
Claflin, supra,-at 137, 23 L Ed_833.
See -also' Garner -v Teamsters, 346
US 486, 198 L Ed 228, 74 8 Ct 161,
(1953) (grievance”within jurisdiction -
of National Labor Relations Board to, .
prevent - unfair. - labor -practice not
subjéct - to ' relief. by injunction in...
state court). o

5. Congress amended and recodified the

Jurisdictional provisions of. OCSLA in 1978,
without effecting any change that casts light
on the issue of exclusive federal-colirt jurisdic-
tion before us today. Pub 1. 96-372, Title II,
§ 208(b), 92 Stat 857. See S Conf Rep No. 95-
1091, p 114 (1978), But of. Pub 1. 95-372, Title
II, §208(aK2XB), 92 Stat 657 {contemplating -
suit by the Attarney General in state court. to
remedy violations of the Act). The grant of
Jurisdiction to a federal district court is now
codified at 43 USC § 1349(b)(1) (1976 ed, Supp
1) [43 USCS § 1349(bX1)). In this opinion, we
employ the Code citations prior to the recodi-
fication.

"reliance on the provision in § 1333(2)(2): ALl

- and enforced by the appropriate officers and

g . o
. B i

[1b, 6, 7a] No one argues that Con-‘
gress explicitly granted federal
courts * éxclugive’ jurisdiction over

cases arising undey"OCSLA.-

T [453 US-479) .

i3 . D' K3 .' v . ‘l: ‘Con-‘
gress did grant United States-district

courts “original jurisdiction of cases
and ‘controversies arising out of or-in
connection  with any operations con-
ducted o the -outer ‘Continental-
Shelf ... . 43 USC-§1333(b).[43..
USES § 1333())* It is- bldck: letter:
law, hiowever,'that the mere grant of:
jurisdiction to a'fedetal ‘court: does.,
not’ operate to oust a 'state:comrt
from - concurrent: jurisdiction..over
the causé 'of action.t United: Statés v
Bank of New Yoik Co., 296 US 463,
479, 80 L Ed 381, 56 S Ct 343 (1936).

OCSLA *deciaresthe Outer Conti--

nental ‘Shelf to be an area of "explu- (o
sive federal jurisdiction.” 48 USC. "

§1333(a)1) (43 'USCS §1333(a)(D)]

o 1
P RN

6. [7B] This' principle defeats petitiotier’s
of such applicable laws shall be administered

courts of the 'United States” The phrase

“such applicable laws” refers to the laws of

the adjacent States, which § 1333(a)(2) incor-

porates as federal law.for the Outer Cantinen-

tal Bhelf. See infra, at 480481, 69 L Ed 2d, at

793. The language relied upon merely makes .
clear that these borrowed state laws are to be [
enforced like other federal laws, and nothing )
indicates an jntent to exclude state courts

from the subject-mattey Jurisdiction they exer- Py
cise generally over federal clajms, L

Aanrmnn carte =y oy e,
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Chevron Oil Co. v Huson, 404 US 97,

'
i ou

100, 30 L Ed 2d 296, 92 S Ct- 349

(197 1) ’
{458 US 480]

Petitioner does.
contend that the assertion of exclu-:
sive political jurisdiction over the
Shelf evinces a congressional intent
that federal courts exercise exclusive
jurisdiction over controversies aris-
ing ‘from operations onthe Shelf

See. Fluor Ocean Servnces, Inc. v._

Rucker Co. 341 F Supp 767, 760 (ED

La‘1972). This argument is premised

on' a perceived incompatibility be-,

tween exclusive federal sovereigniy
over the Outer Continental Shelf
and state-court jurisdiction over:con- .
troversies relating. to the.Shelf. We
think ' petitioner mistakes the pur-
pose of OCSLA-and the policies ne-
cessitating exclusive federal-court ju-
nsdxct:on

'I8) OCSLA ektends the “Constitu-
tion and laws and civil and political -
jurisdiction of the. United, States” to’
the subsoil and seabed of the Outer .
Contingntal Shelf and to "artificial
islands -and fixed st.tuctures" built

. for dzscovery. extraction, and trans-

portation of miperals. 43 USC’
§1333(a)(1) [43 USCS §1333(a)(1)]

%..The legrshhve history confirms that the-
purpose of QCSLA 'was “"to assert the exclu-

sive furigdiction and control of the Federal -

Government of the' United States over the
seabed and subsoil ‘of the outer Continental
Shelf, and .to provide for the development .of
its vast mineral resources.” S Rep No. 411,
83d Cong, lst Sess, 2 (1953) (hereinaﬁer 1963
S Rep). Congress enacted OCSLA in the wake
of decisions by this Court that the Federal
Government enjoyed sovereignty and owner-
ship of .the seabed and subsoil of the Quter

' Continental Shelf to the exclusion of adjacent

States. See United States v Texas, 339 US
707, 94 L Ed 1221, 70 § Ct 218 (1950%; United
States v Louisiana, 339 US 699, 94 L Ed 1216,
70 § Ct 914 (1950). See also United States v
California, 332 US 19, 91 L. Ed 1889, 67 5 Ct
1658 (19471, See generally Maryland v Louisi-
ana, 451 US 725, 730, 68.L Ed 2d 576, 101 §
Ct 2114 (1981). Congress chose to retain exclu-
sive federal control of the administration of

i

PR
g

All law applicable to the Outer Con-

* tinental Shelf is federal law, but to_
- fill the substantial “gaps” in the
coverage of federal law, OCSLA bor-’

rows the “applicable and not. incon-
sistent” laws of the adjacent States *

as surrogate federal law.
(453 US 481].

. § 1333(a)2); Rodrigue v
Aetna Casualty Co. 395 US 352, 365-
359, 23 L. Ed 2d 360, 89 S Ct 1836

(1969). Thus, ‘a personal injury ac-

tion involving events occurring on

the Shelf is governed by fedéral law, .

the content of which is borrowed
from the law of the adjacent State,
here Louisiana. See id., at 362-365,
23 L Ed-2d 360, 89 S Ct 1836. Cf.
United States v Kimbell Foods, Inc.,
440 US 715, 59 1, Ed 2d 711, 99 SCt
1448. (1979) (state Jaw mcorporated
as_federal common law concerping.
lp:x;nty of liens: created .by federal
w). ,

i’

[9] The OCSLA. plan is not immx— "

cal to state-court jurisdiction over’
personal injury , actions. Noﬂiing m-
herent in exclusive federal 'sover-

“eignty over a territory precludes a

stats court from entertammg a per-
sonal injury. suit concerning events
occurring in the territory and gov-

erned by federal law, Ohio Rlvarﬁ

the Shelf because .it underlay the high seas
and the assertion of sovereignty there impli-
cated the foreign policies of the Nation. See

1953 S Rep, at 6. Much of OCSLA provides 2"

federal framework for the granting of leases
for exploration and extraction of minerals
from the submerged lands of the Shell, See 43
USC §§ 1334~1343 {43 USCS §5 1394-1343), .

Congress was not unaware, however, of the
close, longstanding relationship between, the

Shelf and the adjacent States. See 1953 S Rep,
at 6. This concern manifested itself primarily
in the incorpération of the faw of adjacent
States to fill gaps in federal law. See Rodrigue
v Aetna Casualty Co., 395 US 352, 365, 23 1.
Ed 2d 360, 89 5 Ct. 1835 (1969}, 1t: should be
emphasized that this case only involves state.
court jurisdiction ‘over actions based on incor
porated state law. We express na opinion on
whether state courts enjoy concurrent juris:
diction over actions hased on the subsf.antm
provisions of QCSLA.

H-00035
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Contract Co. v Gordon, 244 US 68,
61 L Ed 997, 37 S Ct 599 (1917). See -
16 USC §457 {16 USCS § 457] (per-
sona} injury and wmngful—death ac~
tions involving events occurring
“within a national park or other-
place subject to the exclusive juris-
diction of the United States, within
the exterior boundaries-' of any
State” shall be maintained as if the
place were under the jurisdiction of
the State). Cf. Evans v Cornman, 398"
US 419, 424, 26 L Ed 2d 370,90 S Ct -
1752 (1970) (residerits of an area of".
exclusive federal jurisdiction within
a State’ are “subject to the process .
and Jurlsdlctlon of state courts”).
“The. )udlcxary power of every gov-
ernment looks beyond 1ts own local .
or munijcipal laws, and in civil cases
lays ‘hold of all subjects of litigation
between parties within its jurisdie-
“tion, though the causes of dispute
are relative to the laws of the most
distant’ part of the globe.” The Fed-
eralist No. 82, p 514 (H Lodge ed
1908) (Hanilton), quoted in Claflin v~
Houseman 93 US, at 138, 28 L Ed
833. State courts routmely exercxs‘e
subject-matter Jumsdmtlon over' civil
cases ar;smg fromi events in’ other:
States and ‘governed by the other
States’ laws. See, e.g., Dennick v
Railroad Co,, 103 US 11, 26 L Ed 439
(1881). Cf. Allstate Ins. Co v Hague,
449 ‘US 302, 66 L Ed 24 521,
101 8 Ct 633 (1981). That the Joca-
tion of.the event giving rise to the
suit is an area of exclusive federal *
jurisdiction rather than another
State, does not introduce any new
limitatjon on the forum State’s sub-
* ject-matter
. T [453US 482

jurisdiction.® Ohio’ vaer
Contract. Co. v Gordon, supra, at 72,
61LEd997 7 8 Ct 599.

8. OCSLA does supemede the normal
choice-of-law rules that the forum would ap-
ply. See Chevron ‘Oil Co. v Huson, 404 US 97,
102-1083, 30 L Ed 2d 296, 92 5 Ct 349 (1971),
It also provides where propér venue will be
found: “in the judicial district in which any

‘Sectioli 1333(a)8) provides that
“adoption of State law as the law of
the United States shall never be
interpreted as a basis for claiming

any interest in or jurisdiction on

behalf of any State for any purpose
over the seabed and subsoil of the
outer Continental Shelf, or the prop-

, erty and.-matural resources thereof

or the revenues therefrom.” Petj-
tioner argues that state-court juris-
diction over this personal i injury case
would contravene this provision.
This argument again confusés "the
political jurisdiction of a State with
its judicial jurisdiction. Section
1333(aX3) speaks to the geographic
boundaries- of 'state. sOverelgnty. be-.
cause Congress primarily was con-
cerned in’ enacting ‘OCSLA to assure
federal contiol aver the Shelf and its
resources. See h 7, supra. The lan-
guage of the provision refers to “any
interest in or jurisdiction over” real
property, minerals; and revenués,
not over causes of dction. Ipdeed,’ '
opponenis of OCSI.,A ung'ed Conigress
to extend the pohtlcal bound’anes of -

the States seaward over the'Shelf, at-*

least for some purposes. Sed'99 Gong -

Rec 7230 (remarks of Sen: Ellender)’" "

7282 (remarks of Ser. Long) (1958)."
The Senate Report explains that'
§ 1333(a)8) was intended to make
plain that the adoption of state law
as federal law cannot be the basis

* for a claim'by the State “for partici-

pation in the administzation of or
revenues from the areas outside of
State boundaries.” 1953 S Rep, at 23.

[10] We do not think the legisla-

tive history of OCSLA can. be read to

rebut the presumption of concurrent
state-court jurisdiction, gwen Con-
gress' silence on the subject in the
statute

-defendant resides or may be found, or in the
judicial district of the State nearest the place
the cause of action arose.”
.§ 1349(1))(1)(1976 ed, Supp 1II) [43 USCS
§1349(bX1)). |

43 USC -
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. [453 US 483]

itself. Petitioner relies prin-"
cipally on criticiems by the two Sen-
ators from Louisiana. Ellender and
Long, who opposed the bill that
eventudlly became OCSLA.® Yet.
“[t}he fears and doubts of the opposi-
tion are no authoritative guide to:
the construction of legislation.™’
Schwegmann Bros. v Calvert Corp.”
341 US 384, 394,95 L Ed 1085, 71'S -
Ct 745, 44 Ohio Ops 395, 60 Qhio L’

Abs 81, 19 ALR2d -1119 (1951)» -

Movreover, the amendments offered
by the Senators sought to confer
political control over the Shelf and
its mineral wealth on the States, not
jurisdiction on the state courts over

OCSLA cases, See 99 Cong Rec 7230 -

(Sen. Ellender), 7232 (Sen. Loxg)
(1953).» .

c .
“tted Theropera'tion of OCSLA will
not be frustrated by state-court juris-

diction over personal injury actions.
The factors generally recommending

_ exclusive federal-court jurisdiction

over an area of federal law include®

. the desirability of uniform *’

9. Petitioner alsp relies on a report made to
. the Senate Committee hy the Department of
Justice, which argued that the Federal Gov-
exnment should “have the exclusive control of
lawmaking and law enforcement” on:-the
Sheif. 1953 8 Rep, at 6. But Congress rejected
the Department’s premise that the Shelf is
“not compareble to . , . federally owned areas
within a State” Ibid. See Rodrigue v Aetna
Casualty Co., 385 US, at 365, 23.L Ed 2d 360,
89 8 Ct 1835, Section 1333(aX1) rather pro-
vides that the federal laws apply to the Shelf
“ta the same extent as if the Outer Continen-
tal Shelf were an area of exclusive Federal
jurisdiction located within a State.”

10, Senator Long djd express the fear that

- QCSLA. placed exclusive jurisdiction over all

civil suits in federal district’ courts. 1953 S

Rep, at 66 (minority report); 99 Cong Rec
7233 (1953},

11. Most of the Senators' statements regard-

" ing OCSLA’s effect on state-court jurisdiction

criticize placing exclusive criminal jurisdic-

tion in federal courts, See, e. g., id.. at 7231~

R
e oA

[453 US 484]
, = o . . interpre-
tation, the expertise of federal
judges in federal law, and the as-
sumed greater hospitality of federal
couxts to peculiarly federal claims.’s;
These factors cannot support exclu-.
sive -federal jurisdiction over claims
whose governing rules are borrowed
from state law. There is no need for
uniformi’ interpretation of laws that
vary. from ' State to State. State
judges have greater expertise in ap-
plying these laws and certainly can-
not be thought unsympathetic to a.
claim only.because it -is labeled fed-
eral rather than state law. . ot

Allowing personal injury and con-
tract actions in state courts will ad-
vance interests identified by ‘Con-
gress in enacting. OCSLA. A recur-

- ring consideration in the delibera-

tions leading to enactment was'‘the
special relationship- ‘betweer’ ' the
men working on these! [platforms]
and the adjacent shore'to .which

" they commute to visit their fami-

les.” Rodrigue v Aetna Casualty Co.,
395 US, at 365, 23 L Ed 2d 360, 89 S
Ct 1835. Allowing state-court’ juris-
diction, over these cases will allow

!

7232 (Sen. Ellender), But the statute that

gives federal courts. exclusive jurisdiction over
federal crimes, 18 USC §3231 [18 USCS
§ 3231), has no relevance to this case. -

12, Exclusive federdl-court jurisdiction over
a cause 'of action generally is ynnecessary to,
protect the parties. plaintiff may choose
the available forum he prefers, and the defen-
dant may remove the case if it could have
been brought originally in a federal court. 28
USC §1441(b) {28 USCS'§ 1441(h)). Also, ex-
clusive federal jurisdiction will not prevent a
state court from, deciding’ a federal question
collaterally even if it would not have subject-
matter jurigdiction over a case raising the

- question directly. See Note, Exclusive Juris-
- diction .of Federal Courts in Private Civil

Actions, 70 Harv L Hev 509, 510 (1957).

13. See Redish & Muench, Adjudication of
Federal Causes of Action in State Court, 75
Mich L Rev 311, 329-335 (1976); Note, 70

--Harv L Rev, supra n 12, at 511-515,
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these workers, and their lawyers, to
pursue individual claims in familiar,
convenient, and possibly less expen-
sive fora. See Chevron Oil Co. v
Huson, 404 US, at 103, 30 L Ed 2d
296, 92 8§ Ct 349 (state statute of
limitations applies to personal injury
actions arising under OCSLA). :

In summary, nothing in the lan-
guage, structure, legislative history,
or underlying policies of OCSLA sug-
gests that Congress intended federal.
courts to exercise exclusive. jurisdic-
tion ‘over personal injury, actions
arising under OCSLA. The Texas
courts had jurisdiction over this

case.

111

[2b] The Court of Civil Appeals
held that petitioner was not entitled
to an,.instruction cautioning the jury-
that personal

' . [453 US 4857,
_ .. injury dajnages
awards are not subject to federal
income taxation, §104(a)2) of the
Internal Revenue Code of 1954, 26
USC § 104(a)2) [26 USCS § 104(a)2)].
In so ruling the court relied on
Johnson v Penrod Drilling Co. 510

- F2d 234, 236-237 (CA5) (en banc)

(per curiam), cert' demied, 423 US
889, 46 L Ed 2d 58, 96 S Ct 68
(1975), a Jones Act case where the
Court of Appeals prohibited present-
ing evidence. or instructing the jury
as to the impact of taxes on damages
awards based on lost wages, This
Court subsequently held that a de-
fendant in a suit brought under the

14. Liepelt also found error in the.trial
court’s refusal to allow the defendant to intro-
duge evidence showing the effect of income
taxes on the plaintifs future earnings. 444
US, at 493496, 62 L Ed 2d 649, 100 S Ct 755.
This case does not preseni the question
whether this second holding is applicable to
QCSLA cases, '

15. Respondents argue that we cannot ad-
dress the necessity of giving the requested
instruction because petitioner did not pre-
serve its objection in the trial court jn the

Federal Emplayers’ Liability Act
(FELA), 45 USC §561. et seq. [46
USCS §§ 51 et seq.}, is entitled to an
instruction that damages for lost fu-
ture wages are not subject to federal
income taxation. Norfolk & Western
R. Co. v Liepelf, 444 US 490, 62 L
Ed 2d 689, 100 S Ct 755 (1980).
Petitioner now argues that Liepelt
applies to an OCSLA personal injury
action -and that this case should be
remanded for a new trial on dam-

~ages. before a. properly instructed

jury. 1]

Our first task is to'detérmine the
source of law that will govern
whether such an instruction must be

available in 'an OCSLA case. OCSLA, -

as discussed above, mandates that

- state laws apply as federal laws “[t]o

the extent that they are applicable
and not inconsistent with this sub-
chapter or with other Federal laws,”

43 USC §1333(a)2r [43 USCS
§ 1933(a)(2)]. In any particular case,.
the -adjacerit State’s' law applies to,

thoge '
: [453 US 486)

areds “which would -

be within the area of the State if its.
boundaries were extended seaward

to the outer margin of the outer
Continental Shelf . .. .” Ibid, The
statute thus contains an explicit
choice-of-law provision. See n8, su-
pra. The parties agred that thie sub-
stantive law of Louisiana hppliés to
this case, unless it is inconsistent

-with federal law.

[t1a, 12a] Te apply, the statutory
directive a. court must consider the
content of both potentially applica-
ble federal and state law. Subse-

mianner required by Texas law. This argu-
ment is incorrect. The Texas Court of Civil
Appeals held on the merits that petitioner
was not entitled to the instruction,

We also reject réspondents’ contention ihat
we are foreclosed from deciding the issue

“becauge petitioner did not introduce any evi-

dence about the effect of taxation on Gae-
decke’s future earnings. No evidentiary predi-
cate is required to instruct a jury not to
c'onqidertaxes;

-(&'a

. e e 3 —

o

H-00038

Noe



1'-.).‘. .‘;'. g

SRR

quent to the decision of the Texas
court, as noted above, we held in
Liepelt, supra, that a defendant in
an FELA case is entitled to an in:- -
struction that damages awards are
not subject to federal income, taxa- .
tion.*® As FELA afforded no guidance
on this issue, the holding articulated

a federal common-aw rule;

The purpose was.to eliminate from

the delibexations .
[453 US 487] C

' . " of juries "an area’
of doubt or speculation that might
have an improper impact on’ the
computation of the amount of dam:
ages.” 444 US, at 498, 62 L Ed. 24
689, 100 S Ct 755." Thus, the in-

struction. furthers. strong federal pol--

jcies of fairness and efficiency- im,
litigation of federal claims. If Con-'

‘gress had been silent about the

source of federal .Jaw in an OCSLA ..

personal injury case, Liepelt would

16, [11b, 12b] Respondenits’ argument that.

Liepelt should apply prospectively only is ins..
substantial. Here, we address a change in the .
law occurring while the case is on direct |
appeal. “[AIn appellate court must apply the *
law in effect, at the time it renders its deci-”
sion.” Thorpe v Housing Authority of City of .
Durham, 393 US 268, 281, 21 L Bd 2d 474, 89 ...
S Ct b18, 49 Ohio Ops 2d 374 (1969); see
United States v Schooner Peggy, 1 Cranch

103, 2 L. Ed 49 (1801). While there well might "

be an exception to the rule to prevent "mani-

fest imjustice,” Bradley v Richmond School.

Board, 416 US 696, 717, 40 L Ed 2d 476,94 S
Ct 2006 (1974), this equitable exception does
not reach a private civil suit where the
change does not extinguish a‘cause of action
but merely reguires a retrial on damages
before a properly instructed jury. Lang.v

Texas & Pacific R. Co. 624 F2d 1275, 1279~ |

1280, and n 9 (CA6 1980). Indeed, considera-
tions of fairness support retroactive applica-
tion: failure to give the instruction may lead
to the plaintiff recovering a windfall award,
Norfolk & Western R, Co. v Liepelt, supra, at
497-498, 62 L Ed 2d 689, 100 5 Ct 755. -

The overwhelming weight of authority sup-

ports retroactive application of this decision. .

See O'Byrne v St. Louis Southwestern R. Co.

632 F2d 1285 (CA5 1980); Flanigan v Burling-..

ton Northern Inc. 632 F2d 880 (CA8 1980)
Lang v Texas & Pacific R. Co., supra; Crabtree
v St. Louis-San Francisco R. Co., 89 Il App 3d

35, 411 NE2d 19 (1980). Other cases have .. ..

applied Liepelt retroactively without com-

LD, DUFRIIE UL, HAEFURLS
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require that the instruction be
given: ' :

incorporated for this case the appli-
cable law of Louigiana, but only "{t}o
the. extent. [it is] not irconsistent™

with federal law. The statute does-

not distinguish between federal stat-.

utory and judge-made law. It would
seem then that if Louisidpa law is *

“inconsistent,” Liepelt controls.

“Doubt ariges, however, because in

OCSLA Congress borrowed a remedy "
provided. by state law and thereby-

“specifically rejected national -uni- -
formity” as a paramount goal. Chev:
ron Oil v Huson, 404 US, at 104, 30
L Ed 2d 296, 92 S Ct 349. In Chev-
ron, we held that Louisiana rather
than federal common law provided
the federal statute of limitations for
personal injury damages actions un-
der OCSLA. We recognized that “

[292%

ment. Cazad v.Chesapeake & Ohiq RiCo., 622
F2d 72 (CA4 1980); Semhoard Cuast Line R. :-
Co. v Yow, 384 So' 2d 13 (Ala 1980); Buit kee -
0 App 1980),. | . A50-US 916; 67 ..
L Ed 2d 841, 101 8 Ct 1_;59,(19@155. -

17, The. general applicability of Liepelt is ,
indicated -by the Court’s quotation with ap- .
proval of the .explanation of need for the
instruction in Domeracki v Humble Oit &
Refining Co. 443 F2d 1245, 1261 (CA), cert
denied, 404 US 883, 30 L Ed 2d 165,928 Ct
912 (1971), a longshoreman’s action based on
the unseaworthiness of a vessel...

“‘We take judicial notice of the "tax con-’
sciousness” of the American publie. Yet, we
aleo recognize, as did the court in Dempsey v
Thompson, 363 Mo 339, 251 8Wad 42 (1952),
that few members of the general public are
aware of the special statutory exemption for
personal injury awards contained in the Inter-
nal Revenue Code. - e
“**“ITlhere is always danger that today's tax-
conscious juries may assume (mistakenly of
course) that the judgment will be taxable and
therefore make thelr verdict big enough so
that plaintiff would get what they think he
deserves after the imaginary tax is taken out
of it.” .

w11 Harper & James, The Law of Torts
§ 25.12, at 1827-1328 (1956)  Liepelt, supra,
at 497, 62 L Ed 2d 689, 100 S Ct 755,

None of the Court’s reasoning was directed
particularly at FELA.

But Congress was not.silent. It

H-00039




GULF OFFSHORE CO. v MOBIL OIL CORP.
453 US 473,69 L Ed 2d 784, 101 S Ci 2870

“Congress made clear prowsxon for

filli he ‘gaps’ in - .
ing the & f-’ass US 488)

fed- -
eral laW‘ it did not intend that fed- -

eral courts ‘fill those ‘gaps” them-
selves, by creatmg new federal com-
mon law.”. Id. at 104-105 30 1’ Ed
2d 296, 92 S Ct 349." In this casé, we

face an analogous quéstion: doés the °

incorporation of state law preclude a
court from findin, ng that state law ig
“inconsistent”’ with a ‘federal com-
mon-law: rule generally app‘hcable to
federal damages actlons"

We,.need answer “this question onlyj
if Louisiana Jaw would nat ‘require

that the mstructmn be given upon -

tzmely .request. The court below
never addmssed this question® but

relied solely on federal cdse law now"

superseded. Under these circum-
stances it is the better practice to
remand, this case to the Texas Court
of Civil Appealp for a det;ernunatmn
of whether Louisiana law requires

the' inst¥uction and, if it does not, .

whether Liepalt’ displaces the state
rule in an OCSLA ‘case. If the court
decides that it'was error to- refuse
the mstructlon, it may then address

respondents’ argument’ that petl. :
tioner was - n’ot preJudlced by the .;

erxror.

Affirmed in part vacated in par!: '

and remanded.’

Justice Stewart took no -part in

the consideration or decision of this
case. ’ ; .
[}

18. The Lovisiana cases that have come to'
our attentjon do not provide conclusive guid--.

ance. Compare the earlier case of Guerra'v
Young Construction Corp. 165 So 2d 882 (La
App 1964) (not error to deny the ingtruction),
with the later cases of DeBose v Trapani, 295

So 22 72 (La App 1974), and Francis v Gov-,
ernment Employers’ Ins, Co. 376 So 24 608

SEPARATE OPINION

Justice Blackmun, with whom

Justice Brennan and. Justice Mar-:
shall Jom, doncurring in part and
concurring in the result.

I join the Court's opinidn as to
Parts I and II, and I concur in the
decision o remand this case for fur-

ther proceedings as
{453 US 489}

to the applicabil-
ity. of the rule adopted in: Norfolk &
Western R. Co. v Lxepelt:, 444 US

490, 62 L Ed 2d 689, 100'S Ct 755,
(1980). 1 write separately because I -

have reservations about the Court’s

expressed infention to - apply the' .
Liepelt rule’ expanswely. a ruling I.-

consider unwise and unnecesstiry to
this case in its present. post:ure

As the Court makes clear, ante, at
488, 69 L Ed 24, at 797-798 the

~ Texas Court of Civil Appeals.on.re-
mand must dei:ermme. first, what.

Louisiana law requires as to this
form. of instruction, and, sécoid,

. whether that state rule is “‘incohsxs-' .
tent” with OCSLA or “other federal "
law.” 43 USC § 1333(a)X2) [43 . USCS.. ..
§1333(aX2)]. The Court aclmowl-- P
edges, and I agiee, that the choice-
of-law provision contained in OCSLA

4

creates “[dJoubt,” ante, at 487,.69. 1, |

Ed 2d, at 797, as to whether Con-

gress intended state law or féderal
law to govern the grant of this in- ~

o 4

struction. As I understand OCSLA,

the purpose of mcorpnratmg state,-
law was to permit, actions arlsmg on-

(La App 1979) (proper to give the instruction).
These Loufsiana cases were considered by the
Court of Appeals for the Fifth Circuit in a
diversity case, Crace v Bromley Corp. 623 ¥2d
1084 (1980), cert denied sub nom Bromley

p. v Cortese, 460 US 981, 67 L. Ed 2d 816,
101 S Ct 1516 (1981), and it followed the
holding in Guerra

»

o
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these federal lands to be determined
by rules essentially the same .as
those applicable to actions arising on |
the bordering state lands. Congress
apparently intended . to provide a
kind of local uniformity of result,
regardless of whether the action
arose on shelf lands or on neighbor-
ing state lands. 1 would .read the
statute, thus, fo encourage use of
state law, and I would permit the
state court to weigh, as an dnitial
matter and only if the Louisiana

~rule differs from the Liepelt rule,

whether Congress’ desire for local
uniformity outweighs any perceived

need, as a matter of federal common

law, for the instruction. 1 do not find

it self-evident that Liepelt created a -

general “federal common-law rule,”

that so greatly “furthers strong fed-

eral policies of fairness and effi-

ciency in litigation- of federal

claims,” ante, at 486, 487, 69 L Ed .
2d, at 796, 797, as to require its ' Ve
application in cases governed by the : ,
Outer Continental Shelf Lands Act.

In my view, this question was not

settled in Liepelt, and it remains

open for future adjudication.
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OFINION c

[*992] - HIGGINBQTHAM and DAVIS, Circuit
Judges:,, | . - .

Carl Bienvenu seeks benefits' under the Longshore

and Harbor Workers' Compensation Aot (LEWCA) for
injuries sustained on navigable waters during the course
of his employment. His petition requires us to enter the
unsetiled waters of our LHWCA Jwisprudence, In
deciding that Bienvenu is entitled to LHWCA. benefits,
We right our wayward precedent and chart 2 smoother
conrse for fiuture panels to follow.
I‘: R
isi_&snvenu worked for Texaco, Ing., in the Cailloy
Island'produption field ag a pumper’specialist. By 1987
he had been employed by [#903], ‘Texaco in this field for
about twenty-two years, The Caillot Island production
field is a five-mile by twelve-mile area located within
three miles of the Louisiana coast and contains
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